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Current Topics. 


Remuneration of Barristers’ Clerks. 


THE subject of the somewhat curious method by which 
barristers’ clerks are remunerated, which was raised by 
Mr. C. L. Norpon at the recent special general meeting of 
The Law Society, as reported in our issue of last week, has 
As Mr. Norpon pointed 
out, the barrister’s clerk, unlike the members of any other 
profession, obtains a proportion of the fee paid to his 
principal, with the consequence that if the fee marked on the 
principal’s brief is large the fee of the clerk is large in 
proportion, whereas if the fee marked is small, that which 
the clerk receives is proportionately less. 
many other things connected with the law, this method of 
remunerating the barrister’s clerk is anomalous, there may be 
nothing inherently objectionable in it, but, unfortunately, as 
Mr. Norpon proceeded to point out, it sometimes gives 
occasion for pressure being brought by the clerk if, perchance, 
he discovers that the fee marked on the brief delivered to the 
opposing counsel is higher, for an increase being made in the 
amount of fee marked on the brief of his principal. Curiously 
enough, this system of getting the fee augmented in such 
circumstances was brought to the notice of the House of 
Oommons as long ago as 1875, but presumably the House was 
merely amused, and considered that it was none of its business 
It was also touched upon by that very shrewd 
French observer of the working of our legal system, the late 
Comte Dr FraNQUEVILLE, who, after mentioning that in such 
circumstances the instructing solicitor is discreetly notified 
that the fee he has marked might with propriety be increased, 
adds, not without a soupcon of humour: “ Assurément, 
lavocat ignore tout cela et quelle indignation serait la sienne, 
s'il pouvait soupconner que son clerc a soulevé une semblable 
Seulement l’avoué sait que les avocats sont sujets 
aux bronchites, qu’ils sont souvent appelés a plaider plusieurs 
et il finit généralement par 
The Comte having had his little joke candidly 


often been a matter of comment. 


to interfere. 


question ! 


affaires, le méme jour... 
capituler.”’ 


adds that this procedure is the exception rather than 
the rule. 
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Rent Restriction : The Case for Discontinuance. 


THEcontents of the majority and minority reports of the Inter- 
Departmental Committee which was set up to inquire into the 
working of the Rent and Mortgage Interest Restrictions Acts 
were briefly indicated in these columns a few weeks ago, and 
it may have been a matter of surprise to some of our readers 
that a policy of an early removal of the statutory restrictions 
upon the freedom of an owner to deal with his property at 
market prices did not find greater favour with the members 
In a paper recently delivered at the 
Auctioneers’ and Estate Agents’ Institute Captain Monracu 
Evans dealt with these reports in a lucid and interesting 
Space does not permit a detailed examination of 
the speaker’s remarks, but the intrinsic importance of the 
matter justifies some description being given of their general 
As the speaker advocated a more extensive measure of 
decontrol than that recommended by the majority report, it 
is not surprising that the contents of the minority report 
found little favour with him. 
recommendations as ill-founded and quite, impossible. 
the former, he deprecated overcrowding being treated as the 
only relevant matter with reference to the desirability or 
otherwise of the continuance of control, and suggested that 
shortage of houses, irrespective of amenity, should have been 
He pointed in this 
connection to the considerable number of houses which are 
by no means occupied to capacity and which might become 
or be made available for absorbing part of the overcrowded 
population, and to the appreciable number of large houses 
quite unlettable to one tenant at a rent which the lower-paid 
working-class tenant could afford to pay, which could be 
made available or adapted for the use of overcrowded tenants, 
Moreover, on the figures contained in the report concerning 
the housing shortage and the rate of production of new houses, 
it was difficult to justify the continuance of restriction in 
while it was urged that such a 
continuance while the housing shortage remained, even in an 
infinitesimal degree, or in any area, conflicted with the 
principle that freedom of contract should only be restricted 
when the conditions justifying it are widespread. 


Indeed, he 
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Decontrol of “B” Houses. 

It is impossible within the space at our command to follow 
Captain Evans in the detailed criticisms to which he subjected 
the various recommendations in the report, but his main 
conclusions should be indicated. The bulk of the evidence 
given before the committee was, he said, so far as he could 
learn, to the effect that no hardship, except in isolated cases, 
would be likely to result if the whole of Class “ B” houses 
were decontrolled ; and, as it was necessary to legislate for 
the majority as distinct from the few, it would, he thought, 
have been better to have put forward a simpler system 
involving the decontrol of all Class ““ B ” houses and a review 
of the position with regard to Class “‘ C”’ houses in a further 
two or three years’ time. The scheme adumbrated by the 
committee was unnecessarily complicated “ perhaps to the 
extent of being almost unworkable.” The members of the 
committee had been too much swayed by individual hard-luck 
stories, and the original intention of the Acts, that the 
restrictions imposed were to be a merely temporary measure, 
had been completely overlooked. Such were the speaker’s 
reactions on reading the report, and it was urged further 
that even the very elaborate system proposed must, in itself, 
result in hardship in isolated cases, because that was a factor 
which could not be got rid of, however complicated a system 
of decontrol was set up. One point in connection with a 
particular recommendation should be mentioned. The 
committee thought that the onus of proof of control should 
be shifted from the tenant (see Heginbottam v. Watts [1936] 
2 K.B. 6) to the landlord, apparently on the ground that it 
was easier for the latter than the former to prove whether a 
house was controlled or decontrolled. This is contrary to 
the experience of the speaker, who urged that in any event, 
as the Acts were framed for the benefit of the tenant, it was 
for him to establish his case for protection, and not for the 
landlord. It may be interposed that a similar objection to 
the shifting of the onus of proof was made by a recent 
deputation to the Ministry of Health from the National 
Federation of Property Owners and Ratepayers. The 
consolidation of the Acts advocated by the committee was 
regarded by Captain Evans as absolutely essential if its 
recommendations were to be carried into effect, although, it 
was pointed out, if Parliament decided that control should 
only remain for a further comparatively short period, the 
necessity for consolidation might disappear. 


The Rent Acts and the Property Owners’ Protection 

Association. 

THE Majority Report was also criticised at a recent special 
meeting of the Property Owners’ Protection Association. 
Mr. Haroitp Heartucore-WILiiaMs, who accorded full 
recognition to the principle that it was the duty of the Govern- 
ment to ensure that the interests of the poorer elasses were 
protected, urged that general principles had to be translated 
into detailed legislation, and that it was the method of 
applying such principle to housing control upon which the 
criticism of property owners was based. The present position 
of control, as elicited from the statistics provided by the 
report itself, proved conclusively, it was said, that the system 
as now in existence and as it was proposed to be continued 
was haphazard and illogical. No property owner could object 
to a form of control which was fair to both landlord and 
tenant, but it was not the duty of private landlords to make up 
out of their own pockets certain tenants’ lack of means. 
It was argued that landlords should not be marked out for 
this sort of taxation and that the obligation should be borne 
by the whole of the community. Such a contention raises 
issues which cannot be discussed here, and, if pushed to 
extremes, would lead to conclusions with which one advocating 
a simpler and more rapid form of decontrol than that recom- 
mended by the committee need not associate himself. Wider 
acceptance will probably be accorded to the speaker’s further 





statement that close examination of the recommendations of 
the committee showed that the committee had apparently 
tried to make some concession to every point of view, in the 
hope of securing unanimity. He went on to suggest that the 
Acts had been largely responsible for the stabilisation of bad 
housing conditions, and that, from being a war-time emergency 
measure, they had become to a great extent a peace-time 
anomaly. In our view the proposition contained in the latter 
part of this statement affords the most effective base from 
which criticisms of the Acts are capable of being directed. 


Juvenile Delinquency. 

THE ultimate causes of juvenile delinquency are to be 
sought in regions with which the law is not directly concerned, 
but this consideration need not detract from the usefulness 
of inquiries conceived on a less ambitious scale. Case 
material in the possession of the courts, the police, education 
authorities, probation officers and unemployment assistance 
officers furnish data of considerable importance with reference 
to the young person who comes before the courts, and it is 
by no means unlikely that the scrutinising of such may 
lead to valuable conclusions in regard to the causal factors 
in delinquency. The announcement that an inquiry into the 
causes of juvenile delinquency in the form of an investigation 
by trained persons of a large number of cases in selected 
areas of the country under the supervision of Professor A. M. 
Carr-SaunpDERs is, therefore, to be welcomed. The inquiry 
will embrace rural as well as urban areas, and depressed 
as well as prosperous localities. The information obtained 
as the result of the investigations, which will cover six or seven 
districts, will be presented with the object of furnishing 
the Home Secretary with facts rather than with the opinions 
of persons interested in the problem and it is hoped that the 
inquiry will be completed in nine months or a year. Among 
points which it has been suggested should be borne in mind 
by the investigators are the mental condition of the delinquent, 
with particular reference to the intelligence standard, his 
or her physical condition, recreational facilities, the family 
budget, composition of the family, parental attitude, family 
occupations, including the hours and nature of the father’s 
employment, the character of the home and its environment 
and the associations of the delinquent. Full details of the 
offence are also thought to be desirable if light is to be thrown 
on the question whether the crimes of children and young 
persons are committed in a spirit of mischief or adventure. 
or if they are dictated by more serious motives. It is greatly 
to be hoped that the examination of these matters will enable 
results of practical importance to be obtained. 


Canal Tow-paths as Public Rights of Way. 


THE January number of the Journal of the Commons, 
Open Spaces and Footpaths Preservation Society contains 
a feature of particular interest in the shape of an article 
by Mr. W. R. Hornsy Steer, Recorder of South Molton. 
on the dedication of highways by statutory bodies. Apart 
from the legal aspect of the matter it is probable that many 
of our readers are familiar with the opportunities afforded 
by canal tow-paths, particularly in rural areas, for pleasant 
exercise, and the preservation of public rights of way where 
they exist along these paths is clearly desirable. It will 
be remembered that the erection of notices inconsistent 
with dedication is one of the ways whereby the presumption 
of dedication from the periods of user specified by the Rights 
of Way Act, 1932, can be rebutted (ibid. s. 1 (3)). It is 
stated in the article just referred to, that at the present time 
rights along tow-paths are being challenged by the action 
of canal and navigation companies or authorities in erecting 
“private” notices by tow-paths, the soil of which is vested 
in them but over which there are believed to be rights of 
way for foot passengers ; and, although, in many cases, the 
erection of such notices is the end of the matter and the owners 
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do not actively interfere with members of the public using | 


such ways, it is urged to be of the greatest importance, if 
public rights are to be safeguarded, that these notices should 
not be allowed to remain. If they are, at some future time, 
when evidence now available is no longer forthcoming, it 
would, it is stated, be easy for an owner who had maintained 
such a notice successfully to deny the public right. It is 
of interest to recall in this connection that the right obtained 
by the public on dedication of a tow-path stands on a somewhat 
special footing. Such a dedication, it would appear from 
Lorp EsHEr’s judgment in Grand Junction Canal Co. v. 
Petty and Others (1888), 21 Q.B.D. 273, is not to be taken 
as absolute and without limitation. ‘‘ It must be, I think,” 
the learned Master of the Rolls said, ‘‘ a dedication to the 
public of the towing path for the purpose of such user as a 
footpath as will not interfere with its ordinary use as a 
towing path by the company.” People walking along the 
path are not entitled to say that towing must be regulated 
with reference to their convenience, for “‘the public in 
accepting the dedication must be taken to accept it as a 
limited dedication and cannot set up a right to prevent or 
limit the user of the towing path by the company.” Conse- 
quently, ‘if the horse or the tow-rope and the foot passenger 
are in one another’s way, the foot passenger must look out 
for himself and get out of the way.” The importance of 
this factor in disputes between the public and the owners 
of the soil of such ways need not be emphasised. 


Motoring Offences. 

Figures contained in a recent report of the Public Control 
Committee of the London County Council provide interesting 
information concerning the extent and character of motoring 
offences within the London area. Doubtless conditions 
obtaining in the locality concerned are of a somewhat special 
nature, and it would be unwise to generalise from them to the 
country at large, but there seems little reason to think that 
London in this particular differs radically from many other 
large cities or extensive urban areas, and the figures may 
therefore be regarded as of more than local significance. 
During 1937, the year with which the report is concerned, 
some 360,789 driving licences, including over 62,000 
provisional licences, were issued by the London County 
Council. The number of endorsements exceeded 19,000, 
and of these over three-quarters were due to excessive speed. 
Apart from this, the most common offence was careless 
driving, which accounted for 1,821 endorsements, the more 
serious offence of dangerous or reckless driving being 
responsible for all but 800 endorsements. The fact that no 
less than 958 endorsements were due to non-insurance against 
third-party risks is somewhat disquieting, for although the 
proportion works out at less than | in 400, it is clear that the 
chances of an injured person or of the representatives of a 
deceased person being deprived of the benefit of compulsory 
third-party insurance by a driver’s failure to comply with 
the statutory requirements are not inconsiderable, while 
there is nothing to show that the convicted offenders represent 
a substantial proportion of those who are driving vehicles 
uninsured. Endorsements for being in charge of a vehicle 
under the influence of drink numbered 253, while there were 
152 endorsements for non-conformity with traffic signals, 
fifty for driving while disqualified, and thirty-nine for failing 
to stop. Thé foregoing figures suggest that the majority of 
motorists drive with care and discretion, but the minority 
is far too large, and when due allowance is made for the large 
number of technical offences which do not necessarily involve 
danger to the public, the report points to the existence of a 
residuum of offenders and affords only a too ready explanation 
of the prevalence of road accidents. 


Central Criminal Court: February Session. 


° 


beginning of the week there were 100 persons awaiting trial 
or sentence. Among them are three persons charged with 
conspiracy to steal, robbery with violence and _ stealing 
diamond rings valued at over £13,000, a fourth person being 
charged with conspiracy to steal the jewellery and as an 
accessory before the fact in regard to the alleged robbery. 
Other charges in the list included seven of bigamy, five of 
fraudulent conversion, one each of robbery with violence, 
of attempted robbery with violence, of demanding money with 
menaces, and of bribery, two each of forgery, of conspiracy to 
defraud and of alleged share frauds, and three of demanding 
money with menaces. Cases in the High Court Judges’ List 
are being dealt with by Lorp Hewarrt, C.J. 


Recent Decisions. 

In Ludlow v. Shelton and Another (The Times, 4th February), 
heard before Lorp Hewarrt, C.J., and a special jury, the 
plaintiff was awarded £300 in an action for damages for assault 
and false imprisonment against two constables in the Metro- 
politan Police Force. The plaintiff, who was carrying his 
overcoat, was arrested by the defendants on suspicion that 
he had stolen it, and the defence that they had reasonable 
grounds under s. 66 of the Metropolitan Police Act, 1839, for 
acting as they did was negatived. 

In Kaisha Kisen Kabushiki Kaisha v. Bantham Steamship 
Co., Lid. (The Times, 4th February), Branson, J., held that 
the owners were not justified in withdrawing a steamer from 
the service of charterers on the ground that the hire, by 
punctual and regular monthly payments in advance, had 
not been paid. The amount was to be calculated with 
reference to the deadweight tonnage of the ship, and the 
learned judge held that the obligation to pay hire could not 
arise until information had been furnished by the owners on 
this point: see Makin v. Watkinson, L.R. 6 Ex. 25. 

In Liverpool Corporation v. Hope (The Times, 4th February), 
the Court of Appeal (SLesser, Scorr and CLauson, L.JJ.) 
reversed a decision of a county court judge, and held (a) that 
no action lies for the recovery of rates, the only remedy of the 
local authority being that of distress, and (b) that the corpora- 
tion was not in a position to proceed against the mortgagee 
of the property and claim a sum due in respect of rates as 
damages for breach of statutory duty alleged to arise under 
s. 109 (8) of the Law of Property Act, 1925. 

In Associated Distributors Ltd. v. Hall (p. 136 of this issue), 
the Court of Appeal (SLEssER, Scorr and CLauson, L.JJ.) 
reversed a decision of a county court judge and held that, 
where the respondent determined a hire-purchase agreement 
by return of the bicycle to which it related after paying one 
instalment, four being in arrear, he became under the terms 
of the agreement liable to the appellant owners for half the 
value of the goods. Ciauson, L.J., adverted to the desirability 
of hire-purchase firms making clear on the face of the contracts 
the liability which might arise under a “ minimum price clause.” 

In Penny v. West Kent Electric Co., Ltd. (The Times, 
8th February), where the plaintiff received injuries by electric 
shock while employed in the defendants’ sub-station and 
claimed damages which he alleged were caused by their 
negligence and breach of statutory duty, a settlement was 
reached whereby the plaintiff received £5,000 damages and 
costs, the matter being disposed of on the footing of common 
law negligence. Hawke, J., withdrew the case from the jury 
and entered judgment for the plaintiff for the amount 
indicated. 

In White v. Bijou Mansions, Ltd. (p. 135 of this 
issue) the Court of Appeal (Sir Witrrip GREENE, M.R., 
and Luxmoore and Farwe .t, J.J.) dismissed an appeal 
from a decision of Simonds, J. (81 Sou. J. 498) and held 
that an estate owner was not entitled to an injunction to 
restrain the registered assignees of a lease of neighbouring 
property from using their premises as a guest house or 





Two charges of murder, one of manslaughter and four of 
wounding, figure in the lists for the February Session of the , 
Central Criminal Court, which opened on Tuesday. At the 





apartment house or flatlets or for any purpose other than 
that of private dwelling-house. 
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Criminal Law and Practice. 
SKILL AND “DUE CARE AND ATTENTION.” 


TuatT there is only one standard of care for both experienced 
and inexperienced drivers of motor vehicles on the roads was 
recently made quite clear by the Divisional Court in McCrone 
v. Riding (1938), 54 T.L.R. 328 (13th January, 1938). The 
section under which the respondent had been charged was 
s. 12 (1) of the Road Traffic Act, 1930, which provides that 
“if any person drives a motor vehicle on a road without due 
care and attention or without reasonable consideration for 
other persons using the road he shall be guilty of an offence.” 

The justices found that the accident in question was due 
to the inexperience and lack of skill of the respondent, who 
became confused and failed to steer so as to avoid the 
pedestrian or slacken speed in time or to stop. They further 
decided that the respondent was exercising all the skill and 
attention to be expected from a person of his short experience. 
They dismissed the information, but added that had the 
respondent been an ordinary driver they would have 
convicted him. 


The Lord Chief Justice observed that there was nothing 
in the section about due experience or suitable skill. Th 
standard set in the section was an objective standard 
impersonal and universal, fixed in relation to the safety of 
other users of the highway. It was in no way related to the 
degree of proficiency or degree of experience attained by the 
individual driver. It was clear that the justices held that 
two standards could be entertained. His lordship added that 
it was not without significance that the statute used both the 
word “care” and the word “ attention’’; in other words, 
the driver, experienced or inexperienced, must see what he 
is about. The appeal was allowed and the case sent back 
to the justices with the direction that regard must be had 
to the words “ due care and attention,” that it is wrong to 
assume that the word “skill” is synonymous with the 
word “ care,” and that it is wrong to assume that there can 
be one standard for an ordinary driver and another standard 
for somebody else. 


The court decisively laid down that ‘“‘due care and 
attention ” is “‘ something not related to the proficiency of 
the driver but governed by the essential needs of the public 
on the highway.” The justices were undoubtedly wrong in 
holding that there was more than one standard of care, but 
the puzzle of the existence of two separate offences (a) of 
driving without due care and attention, and (6) without 
reasonable consideration for other persons using the road, 
remains more of a puzzle than ever if the words “ due care 
and attention ” are to be governed by the essential needs of 
persons using the highway. Both appear to be the same 
offence, and, indeed, this was strenuously argued in Rez v. 
Surrey Justices, ex parte Witherick [1932] 1 K.B. 400. It was 
pointed out by counsel in that case that it was not possible 
for a person to drive without due care and attention without 
at the same time driving without reasonable consideration 
for other persons using the road. Mr. Justice Avory held 
otherwise, saying that it was not necessary to give illustrations 
of how a man may be driving with due care and attention, 
so far as his own safety was concerned, and yet driving 
without reasonable consideration for others. If that is the 
distinction, it is a pity it was not made clear in the words 
of the statute. It is highly doubtful whether such a dis- 
tinction was present to the minds of those who were responsible 
for framing the section. The new decision of the Divisional 
Court seems to conflict with R. v. Surrey Justices on a vitally 
important point, namely, whether“ due care and 


attention” relates really to the safety of the driver, 
or to the safety of the public, and it would be in the interests 
of justice to have this matter clearly elucidated once and 
for all. 








WHITE LINES AND TRAFFIC SIGNS. 


Unpber s. 49 of the Road Traffic Act, 1930, it is an offence for 
any person driving or propelling a vehicle to fail to conform 
to the indication given by a traffic sign “ being a sign for 
regulating the movement of traffic or indicating the route to 
be followed by traffic being of the prescribed size, colour and 
type or of another character authorised by the Minister under 
s. 48.” “ Traffic sign ’’ under s. 48 includes “all signals, 
warnings, sign posts, direction posts, signs or other devices 
for the guidance or direction of persons using roads.” 

Is a white line within this definition so that it is an offence 
to drive over it? In R. v. Evans, on 18th January (The 
Times, 19th January), the Divisional Court held that it was 
not. The magistrates had held that it was a sign or device, 
but Lord Hewart held that it was not a traffic sign or device, 
because device referred to signals, warning sign posts, direction 
posts, etc. Except for controversial purposes, his lordship 
said, nobody would attempt to say that the line was a sign post 
or direction post. He said that the lines were merely intended 
to be helpful indications of the road which ought best be 
followed. A person ignoring a white line, however, might well 
be guilty of careless or dangerous driving. 

It was undoubtedly the intention of the Minister in framing 
the Traffic Signs (Size, Colour and Type) Provisional Regula- 
tions, 1933, to make it an offence to ignore the white line. 
The regulations purport to be made under s. 48 of the Road 
Traffic Act, 1930, and to give power to highway authorities 
to place lines on roads for indicating (i) the places where 
traffic must stop, when required to do so, either by a police 
constable engaged in the control of traffic, or by a light 
signal ; (ii) the course to be taken by traffic at road junctions, 
corners and curves ; (iii) the proximity and situation of street 
refuges. The decision of the Divisional Court seems to make 
this regulation ultra vires. 

There can be little doubt unfortunately that the decision is 
right on any view of the law. The rule applied by the court 
was the ejusdem generis rule, under which, where the words 
“and others ”’ follow a list of words denoting a collection of 
things of the same type, the words “ and others ”’ must also 
refer to things of that type, or, as Coleridge, J., said in East 
London Waterworks Co. v. Mile End Old Town Trustees 
(1851), 17 Q.B. 512: “‘ When general words follow specific 
words previously enumerated, they must be construed to 
mean something of the same kind as those which went before.” 
It is a very old and just principle of law that all penal laws 
should be construed strictly, and, as Best, C.J., pointed out 
in Pétcher v. Sondes (1827), 3 Bing. 501: “ If these rules are 
violated, the fate of accused persons is decided by the 
arbitrary discretion of judges, and not by the express authority 
of the laws.” It is nevertheless a great pity that the 
regulations about markings on the roads should be discovered 
to be a nullity, and the safety of the public demands that this 
matter should be corrected by legislation in the near future. 


BIGAMY AND GRETNA GREEN MARRIAGES. 


In a recent issue we suggested as a suitable point for decision 
by a higher tribunal the question whether a married person 
who goes through a form of marriage ceremony at Gretna 
Green without the requisite residence qualification of twenty- 
one days is guilty of bigamy (vol. 81, p. 1012). It will be 
recalled that the Recorder in R. v. Robinson (The Times, 
10th December, 1937), at the Central Criminal Court, said 
that the point had not been touched by any authority for the 
past sixty-five years. He added that the parties joined hands 
and accepted each other for a then intended marriage. The 
jury found the prisoner guilty and he was sentenced to nine 
months’ imprisonment. 

On appeal to the Court of Criminal Appeal on 16th January, 
1938, Lord Hewart is reported to have said, referring to the 
ceremony at Gretna Green: “ Whether it was at Gretna 
Green or elsewhere, nothing could give it validity.” In 
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argument he said: “ By your form of reasoning, a married 
man may always say: ‘I never can be guilty of bigamy 
because I cannot be married a second time while my first 
wife is alive.’”’ This has been said before in analogous 
circumstances by Lord Denman in R. v. Brawn, 1 C. & K. 
144, and quoted by Cockburn, C.J., in R. v. Allen (1872), 
1 C.C.R. 369. The appeal was dismissed and the point of 
law can now be taken as settled. It will be interesting to 
study the precise grounds of the dismissal of the appeal, 
especially in view of the dictum of Cockburn, C.J., in R. v. 
Allen, supra, that it is uot every fantastic form of marriage 
to which parties might think proper to resort, or a marriage 
ceremony performed by an unauthorised person or in an 
unauthorised place would be a marriage within the statute. 
It is proposed to defer further comment on the case until a 
fuller report is forthcoming. 








Inheritance (Family Provision) Bill. 
III. 


THE Inheritance (Family Provision) Bill has now passed 
through Standing Committee of the House of Commons and 
is available to the public in its amended form. Generally 
speaking, the amendments made by the Committee are those 
adumbrated by the Solicitor-General and referred to in our 
issue of 27th November, 1937 (81 Sox. J. 950). Their effect 
is drastically to curtail the number of cases in which an 
application under the Act will be possible, but to render the Bill 
a more precise measure within its extremely limited scope. 

The present provisions of the Bill may be thus summarised. 
Applications may be made to the Chancery Division or to the 
Palatine Courts by or on behalf of a class of persons known 
as “dependants” of a testator. This class consists of a 
widow or widower, daughters who have never been married, 
infant sons, and sons who by reason of mental or physical 
disability are incapable of earning their own living: s. 1 (1). 
The application is to be for “ maintenance,” which now 
appears to mean maintenance in the accepted Chancery sense. 
If the estate is less than £2,000, the payments may be made 
out of capital or income (s. 1 (4)), but in any other case they 
are to be payments of and out of income. Income payments 
are to terminate upon the death of the applicant, his or her 
remarriage in the case of a widower or widow, marriage in 
the case of an unmarried daughter, majority in the case of 
an infant son, or the cesser of the disability of a disabled son : 
s. 1 (2). The total of income to be paid is not to exceed 
two-thirds of the income of the net estate where there is a 
surviving spouse and other dependants, or one-half if there 
is a spouse but no other dependants or vice versa: s. 1 (3). 
Moreover, if there is a surviving spouse and other dependants 
who are the children of that spouse, and if two-thirds or 
more of the income of the estate are by the will left to the 
surviving spouse, no application may be entertained at all : 
s. 1 (5). The term “ net estate ’’ is now accurately defined : 
s. 1 (6). Regard is to be had to other sources of income of 
the applicant (s. 1 (7), and the proviso to s. 1 (3)), and to 
the testator’s reasons for making the dispositions contained 
in his will: s. 1 (8). 

The later sections of the Bill do not appear to be sub- 
stantially changed from their original form, save that the 
jurisdiction originally given to the county court has been 
deleted. It should be noticed, however, that the definition 
section has now been altered so as to exclude from the benefits 
of the Bill the child of a child of the testator who has 
predeceased the testator. Under the present Bill no one 
can receive any benefit at all beyond spouses, children and 
adoptive children. 

On the first appearance of the Bill we criticised it as having 
three vices: that it was so framed as to invite litigation ; 
that its objects were obscure ; and that so far as they were 





ascertainable it did not fulfil those objects, inasmuch as it 
was too easy to evade. 

The present position is that the scope of the Bill has been 
so limited that it is no longer an invitation to litigate: it 
applies clearly to a very few cases and to those alone. So far 
as jt goes it is on the whole a well-drafted measure, though 
a number of technical criticisms can still be made, as we 
shall see in a later article. In short, the Bill is no longer an 
invitation to litigate, because it is of practically no use to 
anybody. Yet, even so, the Committee does not seem to 
have thought it worth while to prevent evasions. No steps 
in this direction have been taken at all. The Bill now says 
that provision is to be made out of the “ net estate.” This 
term is defined as meaning “all the property of which a 
testator had power to dispose by his will (otherwise than by 
virtue of a special power of appointment), less the amount 
of his funeral, testamentary, and administration expenses, 
debts and liabilities, and the estate duty payable out of his 
estate on his death.” Debts are to be deducted. The property 
is that of which a testator could dispose by his will. In order 
to evade the Act, all that a testator has to do is to make 
a settlement reserving himself a life interest with a special 
power of appointment by will: or he may covenant that on 
his death his personal representatives shall pay a sum which 
will exhaust the net estate. Such devices are only too easy. 
Can there be any doubt that the Bill will be of use only to 
occasional victims of a testator’s inadvertence and will afford 
no protection to the victims of a testator’s malice? In view 
of these facts it is in our opinion perfectly clear that the Bill 
is not now one of any value or importance. Yet, it does seem 
to be clear that there is a public demand for a Bill which 
shall protect families against the caprice or malice of 
testators. Were that not so, the Bill could not have progressed 
this year so far as it has, nor could it have been passed, as 
it has been, on second reading on numerous previous occasions. 

We do not think that there is any demand for a really 
extensive bill which would force testators to do their duty 
by everybody who has a moral claim upon their bounty. 
For example, we do not think that there is any call to assist 
such people as the plaintiff in the well-known case of Maddison 
v. Alderson, 8 App. Cas. 467. But there is a demand for a 
bill for the protection of families. The very title of the 
present bill bears witness to that. On the other hand, 
the bill does nothing of the kind. The class of possible 
applicants is ludicrously restricted. If, in response to a 
public demand, the sanctity’ of testamentary disposition 
is to be broken down, why break it down in so paltry and so 
unsatisfactory a manner? Why should the courts be fettered 
hand and foot as to quantum? The one really good point 
about the bill is that it is to be administered by the Chancery 
Division of the High Court. In that division we have 
perhaps the best tribunal in the world for work of this 
character. For centuries it has carried out quasi-judicial 
administrative duties in connection with property with fairness 
and sympathy. If it were given an absolute discretion to 
remake the testator’s will in favour of a class widely enough 
defined to include all those in the family who have a claim 
upon the testator’s bounty, there is no reason to suppose 
it would abuse its discretion. It has never abused it with 
regard to the existing powers of maintenance and advance- 
ment of infants. The only complaint against the court, 
if complaint it be, is that it is, if anything, unduly chary 
in the exercise of its discretion. In a case where the problems 
are really moral and prudential ones depending on circum- 
stances it is far better to leave the matter in the hands of 
a trusted tribunal than to depend upon rigid statutory 
provisions. No doubt the court would deter frivolous 
applications by penalising grossly unqualified applicants in 
the costs of all parties. 

We do not suggest that the definition of ‘‘ dependants ” 
should be extended to include everybody with reasonable 
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expectations. We do submit that since this is a Family 
Provision Bill the class should be extended to include all 
those persons who are already by statute recognised as the 
testator’s family, namely those who would take upon his 
intestacy under the Administration of Estates Act, 1925. 
The provisions of that Act have never, so far as we know, 
been subjected to criticism. It recognises with complete 
accuracy the modern idea of what a man ought to do with 
his money within his family. The class benefited by the 
present Bill is on the other hand far too narrow. Why 
exclude a widowed daughter who is perhaps left with children 
and small means? Why exclude the aged parent? Why 
exclude orphaned grandchildren ? Why include the disabled 
son, married or not, but exclude the equally disabled 
daughter if she has been married ? Why not be more liberal 
with sons: in what profession can they now earn a living at 
twenty-one? In the present article we are not concerned 
with technical criticism on points of draftsmanship ; we shall 
return to that at a later date. In the meantime, however, 
we do submit after due consideration and with a full sense 
of our responsibility, that the Bill is now entirely unsatis- 
factory and that it merely trifles with the public demand. 
Consequently we submit that the following provisions should 
be made when the Bill comes up for consideration on Report 
in the House of Commons, or alternatively in the House of 
Lords :— 

(1) That the class of dependants should be defined to 
include all those persons who would at the testator’s death 
be entitled to share in his estate upon his intestacy. 

(2) That the court be given power to give each such 
person such sum of income or capital as it deems just in 
the circumstances, not exceeding what such person would 
take upon an intestacy. The demand is one for a just 
family provision in wills. 

(3) That steps be taken to prevent evasion. This 
could be done by giving the provision to be made by the 
court priority over debts of the testator not incurred for 
value and by redefining the words “ net estate ” accordingly. 
Similarly, the court should be given power to go against 
the property the subject of any settlement which by reason 
of the three years rule is chargeable with estate duty on 
the testator’s death. The family should enjoy the same 
protection as His Majesty’s Revenue. 








Company Law and Practice. 


MovDERN articles of association almost invariably provide 
that where the share capital is divided 
Class into different classes of shares, the rights 
Meetings. attached to any class may be modified, 
if the modification is sanctioned by an 
extraordinary resolution passed at a separate general meeting 
of the holders of shares of that class: see, for example, 
clause 3 of the 1929 Table A. What, for this purpose, is a 
“separate general meeting” of a class of shareholders ? 
The question was discussed in Carruth v. Imperial Chemical 
Industries Limited [1937] A.C. 707, a case to which I referred 
in these columns a few weeks ago though I did not then 
consider this particular point. The facts, so far as they 
are relevant for our present purpose, were shortly these. 
The company was proposing to effect a reorganisation of 
its capital which involved variations of the rights attached 
to the ordinary and the deferred shares. In accordance 
with the usual procedure adopted in such cases, the company 
convened a general meeting of its members to pass the 
necessary resolutions, and separate meetings of the ordinary 
shareholders and the deferred shareholders to follow succes- 
sively the general meeting and to pass resolutions sanctioning 
the variations of their respective class rights. The ordinary 


shareholders’ meeting was summoned for 11 a.m. or so 





soon thereafter as the general meeting of the company had 
been concluded and the deferred shareholders’ meeting for 
11.15 a.m., or so soon thereafter as the meeting of ordinary 
shareholders had been concluded. At the outset of the 
general meeting of the company the chairman intimated 
that he proposed to make one speech in relation to all three 
meetings and after the conclusion of the general meeting 
to take the vote at the two class meetings. After the chair- 
man’s speech, various shareholders expressed their views 
on the proposed scheme of reorganisation and following 
this the resolutions were put to the vote and after a show 
of hands a poll was taken. 

There then followed the class meeting of the ordinary 
shareholders at which no speeches were made and the resolution 
sanctioning the variation of the class rights was put to the 
meeting and again, after a show of hands, a poll was taken, 
it being pointed out that only ordinary shareholders were 
entitled to vote. The class meeting of deferred shareholders 
followed and the same course was taken. During the class 
meeting of deferred shareholders, holders of shares of other 
classes were present but no shareholders other than deferred 
shareholders took any part in the conduct of the class 
meeting. The deferred shareholders were free to confer 
together or ventilate their views or address the meeting, 
but the matter having been discussed at length at the preceding 
general meeting of the company, none of them showed any 
desire to do so. No objection was taken by any of the 
shareholders present at either of the class meetings to the 
presence, during the conduct of those meetings, of holders 
of shares of a class other than that affected. The result 
of the polling showed that all the necessary resolutions had 
been duly passed. 

The re-organisation scheme involved a reduction of capital 
and when the petition came before the court it was argued, 
inter alia, that there had not been a separate meeting of the 
deferred shareholders since they had never been physically 
separated from the others, and at the meeting which purported 
to be the separate meeting, shareholders of other classes, 
having opposing interests, had been present, with the result 
that the deferred shareholders were hampered in the free 
discussion of their position. This argument, so far as it went, 
commended itself to the learned Law Lords. Lord Russell 
said: “‘ Primd facie a separate meeting of a class should be a 
meeting attended only by members of the class, in order that 
the discussion of the matters which the meeting has to consider 
may be carried on unhampered by the presence of others who 
are not interested to view those matters from the same angle 
as that of the class; and if the presence of outsiders was 
retained in spite of the ascertained wish of the constituents 
of the meeting for their exclusion, it would not, I think, be 
possible to say that a separate meeting of the class had been 
duly held.” 

Lord Maugham’s opinion was to the same effect. ‘‘ Accord- 
ing to the ordinary notions of commercial men and investors 
a meeting (to take that case) of deferred shareholders in a 
hall where there are an equal or greater number of holders of 
ordinary shares would not be described as a separate meeting 
of deferred shareholders, even if the ordinary shareholders 
were told by the chairman that they must neither speak nor 
vote. It is not difficult to imagine a case where the presence 
of a number of persons with conflicting interests would render 
it impossible for members of the class adequately to discuss 
the matter from their point of view.” 

On the particular facts of the case, Lords Russell and 
Maugham held, however, that the defect in the conduct of the 
separate meeting of the deferred shareholders had been cured 
by waiver: the deferred shareholders, knowing that many 
were present who held no deferred shares and that it was 
proposed that no further discussion should take place, but that 
a vote on the resolution should be taken, raised no objection 
of any kind, and in the circumstances must be taken to have 
assented to the meeting being conducted in this manner. 
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Lord Blanesburgh pointed out that, apart from the fact 
that, physically speaking, there was no separate meeting of 
deferred shareholders, the procedure adopted resulted in a 
further material defect. The meeting was so conducted 
that there could not be a reliable show of hands—an essential 
preliminary basis for all subsequent procedure including the 
demand for and the taking of the poll. ‘‘ A show of hands 
is the constitutional method of declaring the will of a meeting. 
It stands as the resolution of the meeting, unless the declara- 
tion of the chairman that the proposed resolution is thereby 
carried or lost is subsequently displaced by the result of a poll 
thereafter duly demanded and taken. But from the very 
nature of the case there can, I suggest, be no valid demand for 
a poll unless there has been a valid show of hands.” 

The learned Lords issued a note of warning against the 
adoption in the future of the procedure followed in this case, 
i.e., the holding of a class meeting in such circumstances that 
persons are present who are not of that class. It is, of course, 
the usual practice to summon and hold meetings of share- 
holders of a class immediately after a general meeting of the 
company, the class meeting sanctioning the resolutions which 
have been passed by the company in general meeting; and 
it has, I believe, been not uncommon for a class meeting to 
follow the general meeting in the presence of shareholders 
who are not members of the class. Indeed, in the present case, 
the Court of Appeal considered that this procedure could be 
justified on the ground of convenience. The Law Lords, 
however, intimated that the question of convenience or 
inconvenience could not be taken into consideration ; and in 
view of their observations, it is clear that to comply with the 
terms of an article requiring the sanction of a separate meeting 
of a class of shareholders, the meeting must be truly separate 
and confined to members of the class ; and it will be prudent, 
when a series of class meetings is convened, to summon such 
meetings at definite intervals or in different rooms in order to 
ensure that no person who is not a member of the class is 
present. . 

It may also be noted that in the case under discussion 
it was suggested that the meeting of deferred shareholders 
was not only irregularly conducted, but also was not validly 
convened. It will be remembered that the meeting was 
convened for 11.15 a.m., or so soon thereafter as the meeting 
of the ordinary shareholders had been concluded, and it was 
said that a holder of deferred shares who had no ordinary 
shares would have no knowledge of the hour for which the class 
meeting of the ordinary shareholders had been summoned. 
This argument was rejected by the Law Lords ; the meeting 
was validly convened, having been summoned for a specified 
hour, though with an intimation that the actual commence- 
ment of the meeting would, if need be, await the conclusion 
of the meeting of the ordinary shareholders. A contrary 
decision on this point would certainly have upset the 
established practice in framing the notice of a meeting to 
follow an earlier meeting. 

There is one other point with reference to the holding of 
separate class meetings which might be conveniently men- 
tioned here. Clause 3 of the 1929 Table A provides (and most 
articles contain similar provisions in this connection), that 
the regulation of the articles relating to general meetings shall, 
mutatis mutandis, apply to separate meetings of a class, but 
so that the necessary quorum shall be a specified number of 
shareholders. Now in the case of a general meeting the articles 
(cf., cl. 46 of Table A) usually provide that if a quorum is 
not present, the meeting is to stand adjourned for a week, 
and the adjourned meeting may proceed despite the absence 
of a quorum. This provision however, does not apply to a 
separate class meeting where there is an article in the form of 


cl. 3 of Table A; for although that clause permits the general | 


application of the provisions relating to meetings of the 
company, the requirement by that clause of a specified quorum 
at class meetings applies to all such class meetings, whether 
adjourned or not, and the existence of an article in the form o¢ 


cl. 46 of Table A does not permit an adjourned class meeting to 
be held in the absence of the necessary quorum : see Hemans v. 
Hotchkiss Ordnance Company [1899] 1 Ch. 115. There is, 
of course, no objection to the articles expressly providing 
that if the requisite quorum is not present at a class meeting 
the- meeting shall be adjourned and the adjourned meeting 
may proceed though the quorum required for the original 
meeting is not present. 








A Conveyancer’s Diary. 


THE incidence of fees authorised by a will to be paid a 
corporation trustee was considered in 


Incidence of the recent case of Re Godwin; Coutts v. 
Fees Payable Godwin [1938] W.N. 40; 82 Sou. J. 113. 
to Corporation The practice of appointing banks and 
Trustees. other companies to be trustees, giving them 


power to charge according to their scale 
of fees in force at the testator’s death, has become so common 
that any authority regarding the manner in which the fees 
should be borne must be of considerable importance. It 
is a matter to which a testator’s attention should be drawn 
when a will is prepared, so that he will understand upon whom 
the burden of these fees will fall. 
The facts in Re Godwin were that a testator, who died 


in 1935, appointed the plaintiffs, Coutts & Co., who were 
bankers, to be his executors and trustees, declaring that 
with 


they should be entitled to remuneration in accordance 
the scale of fees published by them. Clause 5 of the will 
provided: ‘‘I direct my trustees to set aside out of my 
estate a sum sufficient at the time of so setting aside to pro- 
duce the annuity next hereinafter mentioned, and to stand 
possessed thereof upon trust to pay out of the income thereof 
the sum of £100 a year to Alice Frances Godwin, widow of 
my deceased brother, Joshua Godwin, during her life . . . 
and after her death, the sum so set aside as aforesaid and the 
investments representing the same and the income thereof 
shall fall into my residuary estate.’ Clause 7 provided : 
“I direct my trustees to set aside out of my estate a sum 
sufficient at the time of so setting aside to produce after 
deduction of income tax at the rate current at the date of 
my death the clear yearly sum of £500, upon trust to pay 
such sum to my niece, Mabel Clarence Price, during her life, 
and from and after the death of my said niece, I direct that 
my trustees shall stand possessed of the investments repre- 
senting the sum so set aside under this clause to produce 
the annual sum of £500 in trust for all or any of the children 
or child of my said niece”’ as therein mentioned, and in default 
of such children or child, the testator directed that the same 
should fall into his residuary estate. By cl. 11 (1), the 
testator directed that: “‘ my trustees shall as soon as con- 
veniently may be after my decease set apart and invest. . . 
so much of my residuary estate as by means of the income 
thereof will at the time of its being so set apart and invested 
produce the clear annual sum of £100, and shall stand 
possessed of the sums so set apart and invested upon trust 
to pay the income thereof when and as the same shall be 
received by my sister-in-law, Maude Godwin, during her life 
and subject to the trust aforesaid. I direct that the same 
funds shall sink into and form part of my residuary 
estate.” 

According to the scale of fees of Coutts & Co., they were 
entitled to a fee payable out of the actual income received 
at the rate of £2 per cent. upon such income. The fee 


was reduced to £1 per cent., if the person receiving the income 
kept a banking account with them into which it was to be paid. 
The scale also provided that upon the withdrawal from the 
estate of any property, the bank were to be entitled to a 
withdrawal fee calculated upon the gross value of the property 





withdrawn. 
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The summons was taken out to determine (a) whether 
the income fees should be paid out of the income of the 
respective funds or out of the income of the residuary estate, 
and (b) whether the withdrawal fees should be paid out of the 
capital of the respective funds or out of the capital of the 
residuary estate. 

There have been several earlier cases on the subject of the 
way in which fees of this kind are to be borne, but none 
directly in point. 

In Re Sir Edward Hulton, Bart. (deceased) [1936] Ch. 536, 
the facts were that a testator by his will directed that out 
of the yearly income of his residuary estate his trustees should 
pay to his wife during her life, ‘‘ such an amount as will give 
her a clear yearly sum after paying or deducting income tax 
and super-tax,”’ and that “subject thereto” his trustees 
should stand possessed of his trust estate upon certain trusts 
for his son and daughter. The testator appointed a trust 
company as one of his executors and trustees and directed 
that the company should be entitled to remuneration in 
accordance with the scale of fees in force at his death. 

It was held by Clauson, J., that whether the income fee 
was to be treated as an administration expense or as a legacy 
it ought to be borne out of the income of the residuary estate 
after providing for the annuity. 

In Re Riddell, Public Trustee v. Riddell [1936] Ch. 747, the 
testator appointed the Public Trustee to be one of his executors 
and trustees, and after bequeathing several legacies, bequeathed 
annuities and then gave other legacies, and directed his 
trustees to pay the whole of his residuary estate to certain 
named charities. 

Farwell, J., held that the income fee to which the Public 
Trustee was entitled was an administration expense, and that 
no part of it was payable out of the annuities. 

Another case, the facts in which were different from those 
in the two cases I have mentioned, is Re Roberts’ Will Trusts 
[1937] Ch. 274. In that case a testatrix appointed a bank 
to be one of her executors aud trustees and declared that 
the bank should be entitled to remuneration in accordance 
with the scale of fees then in force. The testatrix bequeathed 
a number of pecuniary legacies and then directed her trustees 
to invest several sums and to pay the income of each such sum 
to a named person for life, and subject thereto, upon certain 
trusts. The testatrix disposed of her residuary estate between 
several persons. It was held that the income and capital 
fees were payable out of the separate funds. 

It will be observed that in that case there was not a gift 
of annuities or of income to be paid out of residue, but the 
several sums were directed to be taken out of residue and when 
so taken out were to be held on certain trusts. In that respect 
it differed from Re Sir Edward Hulton, Bart (deceased), and 
Re Riddell. 

In Re Godwin, Farwell, J., held that as to the annual sums 
given to Alice Frances Godwin and Maude Godwin, after their 
interests ceased at their respective deaths, the funds fell into 
residue, which would therefore have to bear the withdrawal 
fee. As to the sum set aside to produce £500-a-year for Mabel 
Clarence Price, if no child of hers attained a vested interest, 
the fund would fall into residue, which would accordingly bear 
the withdrawal fee, but if on her death there were children of 
hers who took so that the fund could never return to residue, 
the withdrawal fee would be payable by them. With regard 
to the income fee, his lordship pointed out that this was not a 
case of a gift of an annuity payable out of income as in 
Re Sir Edward Hulton, Bart. (deceased), and in Re Riddell, 
nor a case of a definite sum directed to be taken out of residue 
and create a separate trust fund as in Re Roberts. 


the duty of the trustees was to set aside such a sum as would 
produce not only the annuity but also the income fee. The 


income fee would then be paid out of the income of the funds 
set aside, but still leave sufficient income to provide the 
annuity in each case. 


The | 
learned judge held that in the case of both the annuities | 
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Landlord and Tenant Notebook. 


Ir is well settled that a covenant prohibiting assignment of 
the term is not infringed by involuntary 


Bequest of assignment consequent on bankruptcy, on 
Term: execution, on compulsory acquisition or 
Voluntary or by any other assignment by operation of 
Involuntary law. The question whether a bequest to 
Assignment ? a specified individual constitutes a breach 


of such a covenant is rather different. 
When it takes effect, it is not through the operation of any 
law save nature’s, which does not count. On the other hand, 
the assignment is involuntary in the sense that the testator 
does nothing to promote the change; what is voluntary is 
his choice of its direction. So the real question is whether 
a tenant’s covenant not to assign, besides being ineffective 
when Parliament so decides, also binds the tenant to leave 
statute law to decide who shall enjoy the term when death 
deprives the covenantor of the capacity for such enjoyment. 

The position of the authorities can be briefly stated. Those 
directly in point are to the effect that a bequest of the term 
does infringe a covenant not to assign. The same applies to at 
least one case not directly in point. But these authorities 
have been ignored or dissented from in obiter dicta uttered 
in later cases. Modern opinion expressed by writers on the 
subject favours the dicta. 

Direct authority is well represented by Berry v. Taunton 
(1594), Cro. Eliz. 331, when it was held that a devise to the 
testator’s son of a lease, which had been granted on condition 
that if he or his executors or assignees demised the premises 
for a greater term than from year to year, the lessor might 
re-enter, broke that condition, there being a breach of its 
“meaning.” The judgments in Dumpor v. Syms, p. 815 of 
the same volume, likewise state, but obiter, that a devise 
would infringe a covenant not to assign without licence. 

The contrary view was put forward in the next century, 
in For v. Swann (1655), Style 452, in the following words : 
“ in this case it was also said that if lessee for years do covenant 
with the lessor not to assign over his term without the lessor’s 
consent in writing, and do afterwards without such consent 
devise the term to J.S. this is not a breach of the Covenant, 
for a devise is not a lease.” 

The most up-to-date confirmation of this view is to be found 
in the judgment of Bayley, J., in Doe d. Goodbehere v. Bevan 
(1815), 3 M. & S. 353. The case did not concern a bequest, 
but a bankruptcy, and the same or similar criticisms apply 
to two authorities cited by the learned judge in support 
of his ruling. One was Goring v. Warner, reported in Viner’s 
“ Abridgement,”’ Vol. 7, p. 85; in this case it was held that 
assignment by Commissioners in Bankruptcy did not infringe 
the covenant. The other was Crusoe d. Blencowe v. Bugby 
(1771), 3 Wils. 234, which merely decided that a sub- 
demise for fourteen years out of a twenty-one-year term of 
which fifteen years remained was not a breach of a covenant 
not to assign, transfer or set over without licence. In Doe d. 
Goodbehere v. Bevan, the claim was for forfeiture of a lease 
of a public-house, the tenant of which, after depositing 
it with brewers as security for advances, had gone bankrupt. 
Bayley, J., held that “‘ assignment”? meant ‘ voluntary 
assignment ” and said, in the course of his judgment: “a 
devise of the term by the lessee is not a breach of the covenant 
not to assign.” 

In Doe d. Evans v. Evans (1839), 9 A. & E. 719, the point 
was argued at some length, but the actual dispute could be 
and was decided upon another issue, the court expressing no 
opinion on the question I am discussing. ; 

In these circumstances it may be of interest to examine 
the subject from the point of view of general principles 
On the one hand, it may be said that the word “ assign ‘ 
itself implies volition, and should not be made to cover the 
consequences of an event which the covenantor could not 
prevent. As against this, it may be said that when J.S., the 
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fictitious person referred to in Fox v. Swann, acquires a term 
as legatee, this is at least partly due to the exercise of some 
volition by the testator. It is hardly analogous to a case of 
bankruptcy—in Goring v. Warner, relied upon by Bayley, J., 
as mentioned, the court stressed the fact that statute law 
compelled an assignment. 

Resort to still more general principles permits us to con- 
template the object of a covenant not to assign. It is, of 
course, usually qualified by providing that it is not to apply 
when the landlord consents to the assignment, and L.T.A., 
1927, s. 19 (1), has enacted that where that provision is found 
consent must not be unreasonably withheld. The authorities 
show that the covenant ‘‘ was intended to protect the lessor 
against a lessee who, although respectable and responsible, 
might well be reasonably objectionable in other ways, or 
secondly, from the point of view of the property, to prevent 
the lessee from having to accept a lessee whose user of the 
property might, again, be reasonably objectionable... . 
I think you must find in the objection something which 
connects it either with the personality of the intended 
assignee . . . or with the user which he is likely to make of 
the property ” (Houlder Bros. & Co. v. Gibbs [1925] Ch. 575, 
C.A.), A landlord is entitled to ask for what purpose the 
premises are required by the applicant’s intended assignee 
(Fuller’s Theatre and Vaudeville Co. Ltd. v. Rote [1923] 
A.C. 435). 

So one may ask, is a landlord to be deprived of this pro- 
tection merely because his tenant dies; is a covenantor to 
be enabled, by making a will, posthumously to snap his fingers 
at the covenantee ? For, leaving out of consideration legal 
complications occasioned by a possible self-murder, the 
law as stated by Bayley, J., and accepted by most writers, 
may compel the landlord to recognise the rights of some 
undesirable person, acquired by the chance circumstance 
that a tenant expired before his term. 

But if general principles favour the landlord, closer analysis 
of the situation may support the accepted proposition. 
I suggest that the true answer to the problem is that a clause 
in a will bequeathing a term to a named individual can not 
be considered an assignment at all. No date was mentioned ; 
no seal was used ; when the clause had been written and the 
will executed, no interest was created ; if the will remained 
unaltered and unrevoked, a further event was necessary to 
complete the transfer. The transaction thus differs both 
from the ordinary voluntary assignment and from the various 
kinds of assignment by operation of law, and is altogether 
outside the scope of a covenant not to assign. And it is, of 
course, open to the landlord to protect his interests by means 
of other covenants and conditions. 








Our County Court Letter. 
EMPLOYERS’ INDEMNITY AGAINST CONTRACTOR. 


In a recent case at Rugby County Court (English Electric 
Co. Ltd. v. George Longden and Sons, Ltd.) the claim was for 
an indemnity in respect of £23 14s., being the amount paid by 
the plaintiffs to one of their workmen as compensation for an 
injury caused by the defendants’ negligence. The plaintiffs’ 
case was that they had employed the defendants to build a 
wall, in order to close up an open bay at the plaintiffs’ works. 
For this purpose the defendants had made certain excavations, 
one of which was a hole about 4 feet square and 4 feet deep, 
round the base of a stanchion. Into this hole a night 
watchman had fallen, while investigating the barking of a 
dog. The watchman had been away from work for fourteen 
weeks, and the plaintiffs claimed the above-named sum and 
also a declaration of indemnity, in case of future incapacity, 
not exceeding £100. There was a conflict of evidence as to 
the size and depth of the excavation, and the defendants 


contended that there was contributory negligence by the | £88,477, with net personalty £87,413. 


watchman. Instead of using his flash-light, he had 
unnecessarily tried to switch on the light and had fallen into 
the excavation on his way to the switch. The plaintiffs had 
also been negligent in omitting to inform their watchman of 
the existence of the excavation. The latter, however, was not 
a_hole, as alleged, but was merely the limit of the levelling, 
which extended over the whole floor of the bay. His Honour 
Judge Hurst held that there was a hole and that the excavation 
had not reached the stage described by the defendants’ 
witnesses. The night watchman had acted reasonably, in 
furtherance of the interests of the plaintiffs, who had not been 
negligent. Judgment was given for the amount claimed and 
for the declaration as asked, with costs. 


THE VALIDITY OF HOUSE PURCHASE POLICIES. 


In three recent cases at Mansfield County Court (Timson and 
Others v. British National Life Insurance Society) the claim in 
each case was for the return of £12 paid by reason of the 
innocent misrepresentation of the defendants’ agent. The 
plaintiffs were all residents in the same road, and their case 
was that, in the autumn of 1936, before their houses were 
completed, they were told by the agent that, if they paid £12 
down, the society would find the rest of the money for building 
their houses. The loan was to be repayable at the rate of 
9s. 9d. a week, no other payment being required. The 
proposal forms were signed without being read or fully 
understood, and it was subsequently discovered that the 
plaintifis had signed endowment policies and not merely 
house purchase loan policies. Instead of receiving the full 
£400 in each case, as they desired, the plaintiffs found that 
they were only entitled to 85 per cent. of the value of their 
houses. The defence was that the agent, far from stating 
that there would be nothing to pay after the £12, had gone 
to much trouble in explaining the documents. There had 
therefore been no misrepresentation and the plaintiffs were 
not entitled to a return of the amounts paid. His Honour 
Judge Hildyard, K.C., held that the plaintiffs were bound by 
the documents they had signed, and judgment was given for 
the defendants, with costs. A fourth case, of the same 
nature, was withdrawn. 


THE STORAGE OF FURNITURE. 


In McGuckin v. Quinnell, recently heard at Sevenoaks County 
Court, the claim was for damages for negligence in the storage 
of furniture. The plaintiff's case was that he formerly lived 
at Sevenoaks, but had movted elsewhere. While he was 
finding another house, his furniture was stored by the 
defendant at Sevenoaks from November, 1936, to February, 
1937—a period of ten weeks. When unpacked, at the new 
address, the furniture was so damp that the house was 
uninhabitable while the furniture was drving out. The value 
of the furniture was between £300 and £400, and some articles 
were rendered useless, e.g., some had blue mould, and the 
colour in others had run. The defendant’s case was that it 
was unreasonable to suggest that the furniture had become 
so damp in only ten weeks’ storage. The house from which 
the plaintiff had moved was in a notoriously damp neighbour- 
hood, and corroborative evidence was given by one of the 
plaintiff's former neighbours, whose own furniture had 
developed a fungus growth—owing to the damp locality. 
His Honour Judge Sir Gerald Hurst, K.C., observed that the 
defendant had drawn up an inventory of sixty-eight articles 
in the schedule, but none of these had been described as being 
in bad condition. There was no evidence of the depository 
being inferior, and no obvious reason for the deterioration 
of the goods. Nevertheless there had been deterioration, and 
judgment was given for the plaintiff for £22 and costs. 








Mr. Louis Charles Du Cane, of Fittleworth House, near 
Pulborough, and formerly of Westminster, solicitor, left 
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Practice Notes. 
(Continued from p. 109.) 
IV. PayMENT INTO CouRT. 


1. Communication of the Fact to the Court. 

Until liability and amount of damages have been decided, 
Ord. XXII, r. 6, prohibits the communication to judge or 
jury of the fact that money has been paid into court. A judge, 
having given judgment for the plaintiff for £50 damages for 
personal injuries, was informed of a payment into court 
of £20. The next day, on an application for costs, before 
the judgment had been drawn up, he said £50 was excessive, 
and gave judgment for £35. The Court of Appeal held that 
the rule was “directory,” not “compulsive”; the judge 
had a discretion, if the fact of payment in had been mentioned 
before the issues were finally determined, whether to allow 
the case to proceed or not. If he thought that there was 
no reasonable danger of a miscarriage of justice, he could 
allow the case to proceed: Millensted v. Grosvenor House 
(Park Lane) Lid. [1937] 1 K.B. 717; 81 Sox. J. 189 (see 
also 81 Sox. J. 388). 


2. Costs thereafter. 

Costs after payment into court are entirely a matter for 
the discretion of the judge. In an action for damages for 
personal injuries, the defendants had paid £1,500 into court 
with a denial of liability, having withdrawn the denial of 
negligence. Swift, J., awarded the plaintiff £1,000 with 
costs up to the date of payment in and he entered judgment 
for the defendant from that date, but without costs. The 
Court of Appeal declined to disturb this exercise of discretion : 
Brown v. New Empress Saloons, Ltd. (1937), 53 T.L.R. 457 ; 
81 Sox. J. 157. 

V. APPEAL. 


1. Setting aside Default Judgment. 

A judgment debtor who obtains a stay of execution is not 
precluded from applying to have a judgment set aside. 
There is no rigid rule that in order to succeed he must first 
prove that he has a serious defence and that he has a satis- 
factory explanation for his failure to appear. These matters 
will be considered on the application; he should show a 
prima facie defence on the merits. The judge is not bound 
by the discretion of the Master, but must consider the matter 
for himself; the Court of Appeal can set aside his order, 
if his decision would result in injustice, even though he did 
not act upon some wrong principle of law: Evans v. Bartlam 
[1937] A.C. 473; 81 Sox. J. 549 (see also 81 Sox. J. 517). 


2. Misdirection on Damages. 

Where a judge in a libel action told the jury, in effect, that 
if they thought that a person whose statements were in issue 
was a man of very low character so that the damage would 
be nominal, they could find a verdict for the defendants, 
this was held to be such a misdirection as to occasion a mis- 
carriage of justice and to necessitate a new trial. Even 
though the damages might have been very small, the jury 
never had the opportunity of assessing damages. (In the 
case cited, the judgment was upheld on another ground, viz., 
that the report complained of was protected by s. 3 of the 
Law of Libel Amendment Act, 1888): Farmer v. Hyde (1937), 
53 T.L.R. 445; 81 Sox. J. 216 (see also 81 Sox. J. 389). 

3. Extension of Time. 

On 18th October, 1937, leave to appeal was requested against 
an order for security made in July. The lay client was in 
America at the time and nothing could be done until his 
instructions were taken or during the long vacation. This 
was held a reasonable explanation ; the court extended the 
time to appeal, but since the application might have been 
made on the first day of term, no costs were granted : Kevor- 
kian v. Burney (1937), 54 T.L.R. 19; 81 Sox. J. 900 (see also 
81 Sox. J. 977). 








4. Discretion of Chambers Judge. 

The Master gave leave to serve a writ outside the jurisdic- 
tion ; the judge in chambers affirmed his order. The Court 
of Appeal held that, although the matter was one for the 
discretion of the judge, yet where it was clear that the judge 
had not paid regard to all the relevant matters, the order 
should be discharged. The plaintiff was an alien, who came 
to England temporarily (it was said) for the apparent purpose 
of launching an action for libel against two foreign newspapers, 
whose circulation in England was inconsiderable. The court 
refused an order for service out of the jurisdiction : Kroch v. 
Société en Commandite par Actions, Le Petit Parisien (1937), 
156 L.T. 379; 81 Sox. J. 294. 

5. Matter of ‘‘ Practice and Procedure.” 

A defendant in a libel action disobeyed an injunction and 
the judge in chambers made a committal order. It was held 
that this order, although made in order to carry out a final 
judgment, was made in a matter of “ practice and procedure.” 
‘* Practice ’’ denotes the mode of proceeding by which a legal 
right is enforced; appeal lay, not to the Divisional Court, 
but to the Court of Appeal (Ord. LIV, r. 23): Lever Brothers 
Ltd. v. Kneale & Bagnall [1937] 2 K.B. 87; 81 Sox. J. 
377 (see also 81 Sou. J. 453). 

(To be continued.) 








Reviews. 


Whitaker's Almanack, 1938. By JosEpH WuitTakeER, F\S.A., 
London: J. Whitaker & Sons, Ltd. 6s. net. 


The 1938 edition of this indispensable reference book is 
the seventieth of the series. It contains 1,088 pages, with 
a good index, occupying 249 columns. There is also a library 
edition, with leather binding and thirteen coloured maps, 
price 12s. 6d., and an abridged edition with 768 pages, 
price 3s. 


The Yearly Supreme Court Practice, 1938. By P. R. Smmner, 
C.B., a Master of the Supreme Court of Judicature, HaroLp 
G. Meyer, of the Inner Temple, Barrister-at-Law, H. 
Hinton, M.B.E., of the Supreme Court, and F. C. ALLaway, 
M.B.E., of the Chancery Division. Demy 8vo. pp. 
ccecclxxxili and 2670 (Index, 429). London: Butterworth 
and Co. (Publishers) Ltd. 45s. net. 


The “ Yearly Practice”? for 1938 has been revised and 
brought up to date at the time of going to press. All new 
decisigns on practice or procedure have been included, and 
cases which have been reversed, or have become obsolete, 
have been omitted. The notes have been revised where it 
has become necessary owing to alterations in practice. 
Unfortunately the Rules of the Supreme Court (No. 3), 1937, 
which abolished the New Procedure List, were not published 
until the beginning of this year, and were thus too late for 
inclusion in this volume. This is, however, not the fault of 
the editors or publishers of this valuable work. 





Books Received. 


Complete Practical Income Tax. By A. G. McBatn, Chartered 
Accountant. Ninth Edition, 1937. Demy 8vo. pp. xxiv 
and 336. London: Gee & Co. (Publishers) Ltd. 7s. 6d. 


net. 


The Municipal Year Book, 1938. Edited by James Forses, 
Demy 8vo. pp. lx and 1650. London: The Municipal 
Journal, Ltd. 30s. net. 


The Landlord & Tenant Act, 1927. Working of the Act. 
Being a List of Reports, Pamphlets, Articles, &c., from the 
Outset onwards. By L. G. H. Horron-Smirn, Honorary 
Secretary of the Referees (Landlord and Tenant Act, 1927) 
Association. 1938. London : Referees (Landlord and Tenant 

Act, 1927) Association. 1s. 6d. net. 
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Tax Cases. Vol. XXI. Part IV. 1938. London: H.M. 


Stationery Office. Is. net. 


Principles of Company Law. By J. Cuarteswortu, LL.D., | 


of Lincoln’s Inn, Barrister-at-Law, Recorder of Pontefract. 
Second Edition, 1938. Demy 8vo. pp. xlviii and (with 
Index) 320. London: Stevens & Sons, Ltd.; Sweet and 
Maxwell, Ltd. 7s. 6d. net. 


A Digest of English Civil Law. By Epwarp Jenks, D.C.L., 
(Oxon), The late W. M. Getpart, M.A., D.C.L., of Lincoln’s 
Inn, Sir Witu1amM S. Hotpswortu, D.C.L., K.C., Bencher 
of Lincoln’s Inn, R. W. Leg, D.C.L., K.C. (Quebec), 
Bencher of Gray’s Inn, Sir Jonn C. Mizzs, M.A., B.C.L., 
of the Inner Temple, and Wituiam Latey, of the Middle 
Temple, Barristers-at-Law. Third Edition, 1938. In two 
volumes. Royal 8vo. pp. cclxvii and 1258 (Index, 120). 
London: Butterworth & Co. (Publishers), Ltd. 70s. net. 








Obituary. 
Mr. A. D. HAYES. 


Mr. Alfred Davye Hayes, solicitor, senior partner in the 
firm of Messrs. Hayes, Son & Richmond, of Gainsborough, 
died on Wednesday, 9th February, at the age of eighty-five. 
Mr. Hayes was admitted a solicitor in 1874. 


Mr. A. E. LARGE. 


Mr. Arthur Edward Large, solicitor, a partner in the firm 
of Messrs. Large & Gibson, of Southsea, died on Thursday, 
3rd February, at the age of sixty-eight. Mr. Large was 
admitted a solicitor in 1892. 


Mr. A. C. PAWLYN. 


Mr. Alfred Conrad Pawlyn, solicitor, a member of the 
firm of Messrs. Cross, Ram & Co., of Halesworth, died in a 
nursing home at Norwich, on Thursday, 3rd February, at the 
age of fifty-six. Mr. Pawlyn, who was admitted a solicitor 
in 1904, was clerk to the Commissioners of Taxes for the 
Plomesgate Division. 


Mr. J. W. R. PUNCH. 


Mr. John William Robinson Punch, solicitor, a partner in 
the firm of Messrs. J. W. R. Punch & Robson, of Middlesbrough, 
died at his home at Castleton, on. Friday, 4th February, at 
the age of sixty-nine. Mr. Punch, who was admitted a solicitor 
in 1892, was Clerk of the Peace for Middlesbrough. He was 
a past-president of the local law society, a Fellow of the Royal 
Astronomical Association, and a member of the Council of 
the Yorkshire Archeological Society. 


Mr. F. W. STURLEY. 


Mr. Frederick William Sturley, solicitor, senior partner 
in the firm of Messrs. Norris, Allens & Co., of Great James 
Street, Bedford Row, W.C., and of Canonbury, N., died on 
Monday, 7th February. Mr. Sturley was admitted a solicitor 
in 1886. 

Mr. M. F. TWEEDIE. 


Mr. Michael Forbes Tweedie, solicitor, senior partner in 
the firm of Messrs. A. F. & R. W. Tweedie, of Lincoln’s Inn 
Fields, W.C., died in a nursing home on Monday, 7th February, 
in his seventy-eighth year. Mr. Tweedie was admitted a 
solicitor in 1884. 

Mr. G. WOODS. 


Mr. George Woods, solicitor, of Preston, died at his home 
at Leyland, on Friday, 4th February, at the age of sixty. 
Mr. Woods served his articles with Mr. O. A. Goodier, the 
present Mayor of Preston, and was admitted a solicitor in 
1904. He was formerly a member of the Leyland Urban 
Council. 





To-day and Yesterday. 


LEGAL CALENDAR. 


7 Fepruary.—On the 7th February, 1688, after legal 
objections to the indictment had been 
overruled, the trial of Philip Stanfield began at Edinburgh. 


8 Fesruary.—When Lord Wellesley became Lord Lieu- 
tenant of Ireland, there was great fear 
among the Orangemen that he would make concessions to 
the Catholics. Accordingly, one night when he attended 
the Theatre Royal in Dublin, the lodges made arrangements 
for a riot during the performance. ‘‘ A groan for Popish 
Wellesley !”’ was shouted with many insulting calls and a 
bottle was thrown, the whole place being in confusion, 
Several of the participants were tried in the King’s Bench, 
but the jury stubbornly refused to convict, and on the 
8th February, 1823, at about twelve o’clock, it was at last 
decided to discharge them after they had been confined since 
four o’clock on the previous day. 
9 Fespruary.—On the 9th February, 1791, the Thames 
rose so high that it flooded New Palace 
Yard and Westminster Hall, so that the lawyers had to be 
actually conveyed to and from the Courts in boats. So great 
was the scuffle for places that several gentlemen of the long 
robe were thrown into the water. As Westminster Hall 
was not in the list of regulated fares, the watermen seized the 
chance of fleecing the legal profession by exorbitant charges. 
10 Fesruary.—On the 10th February, 1831, a boy of 
sixteen, employed on an East Indiaman 
to attend on the ship’s surgeon, sued his captain in the 
Common Pleas. One night he had gone to sleep without 
putting up the surgeon’s hammock. It had been suggested 
that he was drunk, and next morning the captain had sum- 
marily ordered him to be lashed to the gangway and given a 
dozen with the “cat,” ‘in the same way in which children 
are flogged at school.’ On returning an angry answer to the 
question how he liked it, he had been given another six. 
Later in the voyage he had been summarily ordered two 
and a half dozen on an accusation of writing indecent words 
in the medicine chest. Though the Chief Justice thought 
that the punishment was not at all disproportioned to the 
offence, the jury awarded £50 damages. 
11 Fespruary.—The judgment of the Judicial Committee 
of the Privy Council delivered by Lord 
Hatherley on the 11th February, 1871, condemning the Rev. 
C. Voysey, rector of Healaugh, for heresy, makes interesting 
reading to-day. The principal charges against him were 
that he had denied the doctrines of the Divinity of Christ 
and the Incarnation, as well as Christ’s return to judge the 
world. Their lordships had no hesitation in saying that these 
teachings were contrary to the doctrines of the articles and 
formularies of the Church of England, and that there were 
not even any authorities by which they could be supported, 
12 Fepruary.—On the 12th February, 1827, the Lords of 
Justiciary in Edinburgh had to decide a 
novel point. During the trial of a farmer's wife for poisoning 
a maidservant who had had an intrigue with her son, one of 
the jurors had been seized with an epileptic fit. Could she 
be re-tried before a new jury or must she be discharged ? 
The judges decided for re-trial, a course which Sir Walter 
Scott noted in his diary was * something like hanging up a 
man who has been recovered by the surgeons.” 
13 Fesruary.—On how little hung the life of a man in 
the old Irish Courts is shown by the trial 
of John Quinlan before Lord Norbury, at Kilkenny, on the 
13th February, 1811. <A party of peasants had broken by 
night into the house of a farmer who had taken over the holding 
of an evicted tenant, to force him to take an oath to give it up. 
A month later his brother thought he recognised the prisoner 
as one of the raiders. Now, on his word alone, though on the 
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night there had been no light in the house but some burning 
straw, though a dozen men were concerned, and though it 
was not alleged that the prisoner took a leading part, a 
conviction was secured and sentence of death was passed. 


THE WEEK’s PERSONALITY. 

When Philip Stanfield, of New Mills, near Haddington, 
stood before his judges at Edinburgh on the charge of 
murdering his venerable and wealthy father, he already had 
a pretty bad record despite a good education. The indictment 
called him “‘a profligate and debauched person,” who had 
done ** several notorious villainies both at home and abroad.” 
He had served in a Scots regiment, but had spent most of 
his time in English and Continental prisons. At Treves he 
had escaped after being condemned to death. Despite his 
father’s liberality, it was his habit “‘ most wickedly and 
bitterly to rail upon, abuse, and curse his natural and kindly 
parent.” Twice he had fired pistols at him. It is not 
surprising that when his father disappeared mysteriously 
one night, his body being subsequently found in the river near 
his house, Philip fell under suspicion of murder and that the 
theory of suicide was rejected, for, as the prosecutor said, 
reviewing the facts at the trial, it was hard to believe that 
“after he had strangled himself and broken his own neck 
he drowned himself.” But what assured the son’s conviction 
was the ancient ordeal of Bahr-recht or Law of the Bier, the 
corpse bleeding at the murderer’s touch, for when he had 
helped to put the old man in his coffin, holding the head, 
the neck had gushed blood, whereupon he had cried upon 
God for mercy and fallen in a faint. He was the last man 
convicted on the strength of this ordeal. 


An AVERAGE OPINION. 

“The Average Man” and his wife (their incontrovertibly 
average quality warranted by a popular daily paper which 
selected them from an outer suburb) were recently shown with 
editorial hospitality all that is most notable in and about 
London from Simpson’s in the Strand to Denham film studios, 
in order that their average reactions might be recorded for the 
delight of the average reader. At the Old Bailey the Average 
Man delivered himself as follows: ‘‘ What surprises me is 
that barristers are such bad speakers. After all that’s their 
job. They can’t speak nearly so well as actors do; but then 
I suppose actors don’t know so much.” He is not the first to 
notice this rather surprising fact. Indeed, many judges 
must have longed to emulate Lord Meadowbank, who once 
startled a rather hesitant Scottish advocate with the words : 
“ Declaim, sir! Why don’t you declaim ? Speak to me as if 
I were a popular assembly.” All too many counsel are like 
the learned serjeant of whom Curran said that to hear him 
explain a point of law was like seeing someone trying to open 
an oyster with a rolling-pin. 

Goop AND Bab SPEAKING. 

Vice-Chancellor Bacon had little patience with poor speakers 
at the Chancery Bar, but his prejudice against moustaches 
often led him to lay the blame for inaudibility on “ those 
hirsute ornaments.” ‘‘ You, sir, must learn to speak plainly,” 
he once said, “‘ I have been unable to catch a single word you 
have uttered, and to make matters worse you have plastered 
your mouth with a moustachio.” But inaudibility apart, 
too much stress should not be laid on fluency, as such. The 
future Wightman, J., was once discussing Brougham and 
Scarlett with a juror, who had served at the York Assizes, 
where the former had spouted at the juries and the latter had 
chatted to them easily and conversationally. “ Lawyer 
Brougham be a wonderful man. He can talk, he can,” 
declared the Yorkshireman. ‘‘ But as for Lawyer Scarlett, 
I don’t think much of him.” ‘ You surprise me,’ said 
Wightman, ‘“‘ For you’ve been giving him every verdict.” 
“Oh, that’s nowt,” replied the juror, ‘“ You see, he be so 
lucky ; he be always on the right side ’’—which, of course, is 
the essence of advocacy. 





Notes of Cases. 
Judicial Committee of the Privy Council. 


Knight Sugar Co. Ltd. v. Alberta Railway & Irrigation Co. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 
16th December, 1937. 


CanaDA (ALBERTA)—SALE OF ParRcELS oF LAND—AGREE- 
MENT FOR PAYMENT BY INSTALMENTS OVER A PERIOD— 
RESERVATION OF CoaL Riauts In AGREEMENT—RESERVA- 
TION OF ALL MINERALS IN SUBSEQUENT CONVEYANCES OF 
ParcELs—PurRcHASER’S RicHts—LAND TITLES AcT 
(R.S.A., 1922, c. 133), ss. 50, 51. 


Appeal from a decision of the Appellate Division of the 
Supreme Court of Alberta, affirming a decision of Ford, J., 
dismissing an action brought by the Knight Sugar Co. Ltd. 


By an agreement of sale made in November, 1903, the 
respondents’ predecessors in title agreed to sell to the 
appellants certain parcels of land which were held by the 
vendors under Crown grants, containing a reservation to the 
Crown of all rights in respect of coal under the land. The 
agreed price was payable by the appellants by ten instalments 
with interest, and the vendors covenanted, on the payment 
of the price and interest, to convey the land to the appellants 
in fee simple, subject to the Crown reservations. Notwith- 
standing that the sale agreement only entitled the appellants 
to completion of the contract on payment of the whole 
purchase money and interest, the appellants from time to 
time during the period of the contract resold portions of the 
lands to other purchasers, and the respondents at the request 
of the appellants from time to time assured the lands so resold 
either to the appellants or to their sub-purchasers. All the 
assurances contained an exception in favour of the respondents 
as vendors, of “‘all coal and other minerals in and under the 
land.” The certificates of title subsequently issued under the 
Land Titles Act contained the same reservation. Seventeen 
years later, the appellants, contending that they were entitled 
to all minerals under the land except coal, brought an action 
to establish their title. 

Lorp RussELL or KILLoweEN, giving the judgment of the 
Board, said that there could be no doubt that the true 
construction of the sale agreement would not warrant an 
exception in the transfer of any minerals except coal. It was, 
however, well settled that, where parties entered into an 
executory agreement which was to be carried out by a deed 
afterwards to be executed, the real completed contract was to 
be found in the deed. The contract was merged in it (see 
Leggott v. Barrett (1880), 15 Ch. D.306). Perhaps the most 
common instance of that merger was a contract for the sale 
of land followed by conveyance on completion. All the 
provisions of the contract which the parties intended should 
be performed by the conveyance were merged in the latter, 
and all the rights of the purchaser in relation to it were thereby 
satisfied. There might, no doubt, be provisions of the contract 
which, from their nature or from the terms of the contract, 
survived after completion. An instance might be found in 
Palmer v. Johnson (1883), 12 Q.B.D. 32 and (1884), 13 Q.B.D. 
351. There could be no question that the parties in the 
present case intended that the provisions of the sale agreement 
should be performed by the transfer and the subsequent 
certificate of title, and that, accordingly, the real contract with 
regard to parcels was to be found, not in the executory 
agreement, but in the completed transaction. It was, 
however, suggested that that doctrine could have no applica- 
tion to the case of the sale of land to which the Land Titles 
Act applied, on the footing adopted by Beck, J., in Hansen 
v. Franz (12 Alta. L.R. 406), reversed on appeal (57 8.C.R. 
57), viz., that a transfer of land under that Act was nothing 
more than an order to the registrar to cancel the existing 
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certificate of title and to issue a new certificate. Their lordships 
were unable to accept that view. From the language used in 
ss. 50 and 51 of that Act, it seemed clear that each of the 
transfers was a document prepared (and prepared, it could not 
be doubted, in a form approved by both transferor and 
transferee) in order that, when registered, it should become 
operative according to the tenor and intent thereof, and should 
thereupon transfer the land mentioned therein. It was the 
transfer which, when registered, passed the estate or interest 
in the land ; and it appeared, for the purpose of the application 
of the doctrine in question, to differ in no relevant respect 
from an ordinary conveyance of unregistered land. The 
appeal must be dismissed. 

CounsEL: A. Macleod Sinclair, K.C., Stanley Rees and 
W. H. Epstein for the appellants. W. N. Tilley, K.C., for 
the respondents. 

Soxricitors : Lawrence Jones & Co. ; Blake & Redden. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


House of Lords. 
Greer and Another v. Kettle. 


Lord Atkin, Lord Russell of Killowen, Lord Maemillan, 
Lord Maugham and Lord Roche. 
22nd November, 1937. 


GUARANTEE—LOAN—SHARES PURPORTED TO BE CHARGED 
AS SECURITY—NEVER IN Fact CHARGED—EFFECT ON 
LIABILITY OF GUARANTOR—ESTOPPEL. 


Appeal from a decision of the Court of Appeal (80 Sox. J. 
992) allowing an appeal from a decision of Bennett, J. 
(80 Sox. J. 287). 

A company called Mercantile Marine Finance Corporation, 
Ltd. (the joint liquidators of which were the present appellants) 
advanced money to a company called Austin Friars Trust, 
Ltd., under an agreement whereby the latter company 
charged certain shares with repayment of the advance, 
together with interest. An agreement of guarantee was 
then entered into between the Mercantile Corporation and 
a company called Parent Trust and Finance Company Ltd. 
(the liquidator of which was the respondent to this appeal), 
which recited that the Mercantile Corporation had advanced 
money to the Austin Friars Company on the charge, principally, 
of 275,000 £1 shares in a company called Iron Industries 
Ltd., at the request of Parent Trust. The agreement further 
provided inter alia that, in consideration of the advance to 
Austin Friars Trust by the Mercantile Corporation, Parent 
Trust covenanted to repay the money in the event that the 
Austin Friars Trust should fail to do so, and that Parent 
Trust should be liable as principal debtors for all moneys 
secured by the charge. The 275,000 £1 shares charged with 
the debt were subsequently found not to have been validly 
issued. The Austin Friars Trust having proved unable to 
repay the whole of its debt to the Mercantile Corporation, 
the latter sued Parent Trust for the balance as guarantors. 

Lorp RussE.i or KILLowEN said that the agreement of 
guarantee, according to its plain language, did not merely 
assert the execution or existence of a document or piece of 
paper which answered the description given; it asserted 
the existence of a security, more particularly described 
as consisting of a charge on (among other shares) the 275,000 
shares in Iron Industries, Ltd. Once it was realised that the 
debt which Parent Trust were undertaking to guarantee 
was a debt described as a debt, the repayment of which 
by the principal debtor was secured by a charge on (among 
other shares) the 275,000 shares in Iron Industries Ltd., the 
case (apart from the question of estoppel) became a simple 
one. It was a case of an attempt to impose on Parent Trust 
a liability which they had never undertaken. The oniy 
debt the repayment of which by the principal debtor they 
had undertaken to guarantee was a debt secured by a charge 
on the 275,000 shares in Iron Industries, Ltd., and a debt 





so secured had never in fact existed. The language of Knight 
Bruce, L.J., in Evans v. Brembridge (8 De G. M. & G. 100, 
at p. 108), might well be applied to the present litigants. 
The Mercantile Corporation further contended that the 
recital in the contract of guarantee which alleged that the 
debt of the principal debtors was secured by a charge on the 
275,000 shares estopped Parent Trust from alleging that the 
debt was not so secured. Various authorities, beginning 
with Lainson v. Tremere (1 Ad. & E. 792), had been cited 
in support of that proposition. His lordship referred to 
Young v. Raincock (7 C.B. 310, at p. 338) and Stroughill v. 
Buck (14 Q.B.D. 781), and said that he found no difficulty 
in saying that Parent Trust were in no way estopped. There 
was no trace in the language of the document of any agree- 
ment that a particular state of facts should, whether true 
or not, be an admitted state of facts, or that the contract 
should be based on that admission. The recital was a state- 
ment as to matters which would normally be within the 
knowledge of Mercantile Marine and not of Parent Trust— 
namely, that Mercantile Marine had made a loan to Austin 
Friars and had obtained from Austin Friars the stated 
security. The fact that Parent Trust requested Mercantile 
Marine to make the loan on the stated security, did not make 
the recital in any way the statement of Parent Trust, or an 
assertion by them that there was a charge on the 275,000 
shares. The appeal should be dismissed. 

The other noble Lords agreed. 

CounsEL: Sir William Jowitt, K.C., D. N. Pritt, K.C., 
and Wilfrid Hunt, for the appellants ; Cyril Radcliffe, K.C., 
Charles Romer, K.C., and the Hon. Charles Russell, for the 
respondent. 

Soxicirors : Simmons & Simmons ; Linklaters & Paines. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.) 


George Legge and Son, Limited v. Wenlock Corporation. 


Lord Atkin, Lord Russell of Killowen, Lord Macmillan, 
Lord Maugham and Lord Roche. 
22nd December, 1937. 

LocaL GOVERNMENT—NATURAL WATERCOURSE—DISCHARGE 
oF SEWAGE INTO—WHETHER CHANGE OF STATUS TO SEWER 
PossIBLE. 

Appeal by George Legge and Son, Limited, from an order 
of the Court of Appeal dated the llth November, 1936, 
reversing an order of Crossman, J., dated the 31st July, 1936, 
on a preliminary question of law. 


The plaintiffs (the appellants) claimed that a culvert or 
watercourse running through their property was a sewer 
vested in the defendants, Wenlock Corporation, and that it 
had been and was maintained in such a,condition of disrepair 
as to have become a serious nuisance to the plaintiffs. The 
watercourse began as a natural stream and flowed down a 
valley through a village in the area of the Wenlock Corpora- 


tion. Sewage from houses in the village had been drained 
into it for several years. A number of houses recently built 


had all been made to drain their sewage into this watercourse. 
The plaintiffs accordingly contended that it had become a 
sewer. The defendants contended that the watercourse had 
not become a sewer and that it normally carried clean rain- 
water, and they counter-claimed £965 for work done, inter 
alia, in repairs to the culvert. At the opening of the action 
the preliminary question of law was formulated under 
Ord. XXXIV, r. 2, whether the change of status from a 
natural stream to a sewer within the Public Health Act, 1875, 
was in law possible. Crossman, J., decided the question in 
the affirmative. 

Lorp MAcMILLAN said that the channel in question was, 
when the Public Health Act, 1875, was passed, admittedly 
not a sewer within the meaning of that Act, and therefore did 
not then vest in the local authority under s. 13. It was then 
a natural stream or watercourse within the meaning of s. 17, 
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which provided that nothing in the Act should authorise a 
local authority to make or use any sewer for conveying sewage 
into any natural stream or watercourse until such sewage had 
been rendered innocuous. Equally, when the Rivers Pollution 
Prevention Act, 1876, was passed, the channel was the 
channel of a “ stream” within the meaning of s. 20 of that 
Act, and the stream then became entitled to the protection 
of s. 3, which constituted it a statutory offence for any person 
to cause to fall or flow any solid or liquid sewage matter into 
any stream. The change of legal status (if such there could 
be) from natural stream to sewer was alleged to have been the 
result of the discharge of sewage into the stream since 1876. 
Such discharge of sewage into the stream could not have been 
otherwise than in contravention of the Act of 1876, and 
therefore illegal. Section 13 of the Public Health Act, 1875, 
vested not only then existing but also future sewers in the 
local authority, and there were several cases where it had been 
stated to be a question of degree whether a natural stream 
had become in law a sewer. But in those cases the legality 
of the discharge of sewage into the stream, which it was 
contended had brought about the change in its legal status, 
was not in question. They were therefore not in point. 
The application of Magistrates of Airdrie v. Lanarkshire County 
Council [1910] A.C. 286, to the present case was obvious. 
Here their lordships had to deal with the case of a water- 
course which was admittedly a “stream” at the time of 
the passing of the Rivers Pollution Prevention Act, 1876, 
and entitled to be protected against the discharge of sewage 
into it. Nevertheless it was sought to prove that what was 
in law a protected stream had become in law an unprotected 
sewer simply by reason of infringements of the law designed 
for its protection. That was what their Lordships’ House 
in effect held in the case cited to be a legal impossibility. 
The answer to the question posed ought to be in the negative 
and the appeal to be dismissed. 

The other noble and learned Lords concurred. 

CounsEL: Alexander Grant, K.C., A. M. Trustram 
Eve, K.C., and G. D. Squibb, for the appellants ; W. Tyldesley 
Jones, K.C., Charles Harman, K.C., and Wilfrid Hunt, for 
the respondents. 

Soxicitors: Ford, Harris and Co., agents for Leonard 
Gocher, Birmingham; Gregory, Roweliffe and Co., agents 
for Frederick W. Derry, Ironbridge, Salop. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Yukon Consolidated Gold Corporation Ltd. v. Clack. 
Greer, Slesser and Scott, L.JJ. 13th January, 1938. 


JUDGMENTS—JUDGMENT OBTAINED IN ONTARIO—ENFORCE- 
MENT IN UNITED KINGDOM—ADMINISTRATION OF JUSTICE 
Act, 1920 (10 & 11 Geo. 5, c. 81), ss. 9, 14—ForEIGN 
JUDGMENTS (REcIPROCAL ENFORCEMENT) Act, 1933 (23 & 
24 Geo. 5, c. 13), ss. 1, 6, 7—RectprocaL ENFORCEMENT 
OF JUDGMENTS (GENERAL APPLICATION TO His MaJeEsty’s 
Dominions) OrdER tN CounciL, 1933 (S.R. & O. 1933, 
No. 1073). 


Appeal from a decision of MacKinnon, J. (81 So. J. 459). 


The plaintiffs having obtained judgment with costs in 
proceedings in the Supreme Court of Ontario in 1935, brought 
proceedings in England in January, 1937, to recover the 
balance of the costs still due. The defendant contended that 
in order to be able to enforce the judgment they should have 
adopted the machinery provided by s. 9 (1) of the Administra- 
tion of Justice Act, 1920, by which : “‘ Where a judgment has 
been obtained in a superior court in any part of His Majesty’s 
Dominions outside the United Kingdom to which this Part 
of this Act extends, the judgment creditor may apply to the 
High Court in England . . . to have the judgment registered 
in the court...” Certain Orders in Council had been made 
under s. 14 (1) extending that Part of the Act (Pt. II), to 





certain parts of His Majesty's Dominions, but none in respect 
of Ontario. By s. 1 (1) of the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, His Majesty, if he is satisfied that 
substantial reciprocity of treatment will be assured as respects 
the enforcement in a foreign country of judgments given 
in the superior courts of the United Kingdom, may by Order 
in Council, direct (a) that Pt. I of that Act shall extend to 
that foreign country, and (6) * that such courts of that foreign 
country as are specified in the Order shall be deemed to be 
superior courts of that country for the purposes of this Part 
of this Act.” By s. 6: ‘* No proceedings for the recovery 
of a sum payable under a foreign judgment, being a judgment 
to which this part of this Act applies, other than proceedings 
by way of registration of the judgment, shall be entertained 
by any court in the United Kingdom.” By s. 7 (1), His 
Majesty may by Order in Council direct that the Act shall 
apply to his Dominions outside the United Kingdom, and to 
judgments in their courts as it applies to foreign countries 
and, in the event of his so dissenting, the Act of 1920 “ shall 
cease to have effect, except in relation to those parts of the 
said Dominions to which it extends at the date of the Order.” 
By s. 7 (2) if at any time after His Majesty had directed as 
aforesaid an Order in Council is made extending Pt. I of the 
Act to any part of His Dominions to which Pt. II of the Act 
of 1920 extended, the latter shall cease to have effect in 
relation to that part of His Dominions. By an Order in 
Council called the Reciprocal Enforcement of Judgments 
(General Application to His Majesty’s Dominions, etc.) 
Order, 1933, and made under the 1933 Act, it was directed 
that Pt. I of the Act shall apply to His Majesty’s Dominions 
outside the United Kingdom and to judgments obtained 
in the courts of the said Dominions and to territories under 
His Majesty’s protection. No further Order in Council had 
been made extending Pt. I of the Act to the province of 
Ontario or specifying the courts deemed to be Superior Courts 
of Ontario. MacKinnon, J., gave judgment for the plaintiffs, 
holding that their right to sue was not barred either by the 
Act of 1920 or the Act of 1933. 

GREER, L.J., dismissing the defendant’s appeal, said that 
before 1933, there was no restriction on a litigant’s right to 
sue at common law on a foreign or colonial judgment. The 
1920 Act did not take away his right, but gave him the right 
to register a colonial judgment. It did not deal with foreign 
judgments. The 1933 Act was concerned with the enforce- 
ment of foreign and Dominion judgments, when it could be 
established that there were reciprocal rights in the foreign 
countries and in the Dominions. The meaning of s. 7 (1) 
was that that Part of the Act applied to the Dominions only 
to the extent to which it had been applied by the Act to 
foreign countries. It would be a strange construction of the 
Act to say that in the case of Dominion judgments, there was 
no need to prove that there was any reciprocity. Only when 
there had been an Order in Council extending the Act to the 
particular Dominion and its judgments did the provisions 
of ss. 6 and 7 apply to them. Therefore, the sections did not 
apply to this case and the plaintiffs being untrammelled 
with regard to their common law rights could sue on the 
judgment. 

SLesser and Scort, L.JJ., agreed. 

CounseL: Eddy, K.C., and H. Lawton; Field, K.C., and 
G. Gardiner. 

Soxicitors : Percy Haseldine & Co. ; Broad & Son. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Inland Revenue Commissioners v. Cull. 
Greene, M.R., Lord Romer and MacKinnon, L.J. 
6th, 7th and 8th December, 1937, and 31st January, 1938. 
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WHETHER RECIPIENT OF DivipEND ASSESSABLE TO SuR- 
TAX IN RESPECT OF HIS FREEDOM FROM INCOME TAax— 
Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), General Rules 
Applicable to All Schedules, r. 20—Finance Act, 1931 
(21 & 22 Geo. 5, c. 28), s. 7. 


Appeal from a decision of Finlay, J. (81 Sox. J. 844). 

A shareholder in a company which in March, 1934, paid 
him a dividend of £21,000 on ordinary shares which he held, 
the dividend being one of 21s. a share “ without deduction 
of income tax,” included that sum in his return of income as 
the sum received by him by way of dividend. In the 
company’s profit and loss account for the year in question, 
there was shown a deduction of about £99,000 on account of 
income tax before arriving at £559,000, being the net profit. 
This sum was intended to form a reserve against income tax 
which would be chargeable in respect of the next financial 
year. In the years immediately preceding, the company 
had traded at a loss, as a result of which it was not liable to 
be charged income tax under Sched. D. for the material year. 
An assessment to sur-tax having been made on the shareholder, 
Finlay, J., held that there was rightly included a sum 
representing his immunity from income tax on the dividend 
of £21,000. 

GREENE, M.R., dismissing the shareholder’s appeal, said 
that the provision for income tax was not a deduction of 
income tax from the dividend declared, and might be dis- 
regarded. Equally irrelevant was the fact that the company 
had received dividends or investments from which tax was 
deducted at source. The company had ample funds to enable 
it, had it so desired, to declare a dividend of 21s. ‘‘ tax free,” 
and if the declaration had taken that form it would have been 
equivalent to the declaration of a dividend of such amount as, 
after deduction of income tax, would have produced a net 
dividend of 21s., and it would have been necessary for sur-tax 
purposes to gross up the 21s. by adding the amount of the 
tax so deducted (Goldfields American Development Co. v. 
Consolidated Goldfields of South Africa [1926] Ch., at p. 356). 
The question was whether on the true construction of the 
relevant statutory provisions the declaration of the dividend 
in the present case was equivalent to the declaration of a 
dividend of 21s. “ tax free,” though on its face it purported 
to be “ without deduction of tax.” The shareholder had 
argued that the company was entitled to deduct or not to 
deduct tax at its option, that the question which it had chosen 
to do was to be decided by reference to the action of the 
company itself, that here it had elected not to deduct tax, and 
that a dividend could only be grossed up for sur-tax purposes 
where the company had in fact deducted tax, since, where no 
tax had been deducted, the shareholder could not be treated 
as having received a gross sum which had never existed. A 
company paid tax on its profits measured by the rules for 
the time being in force. It paid a dividend out of its profits 
and was entitled to deduct tax at the standard current rate. 
The shareholder for all purposes of his return was treated as 
having received a dividend equal to the net amount plus the 
tax deducted, i.e., his dividend was grossed up by adding 
back the tax. But the shareholder here had argued that 
Neumann v. Inland Revenue Commissioners [1934] A.C. 215, 
had laid down a general rule to the effect that the grossing-up 
provisions in the Finance Act, 1931, s. 7 (2) only applied where 
tax was in fact deducted by the company. His lordship 
referred to the General Rules Applicable to All Schedules, 
r. 20, and considered the judgments in Neumann’s Case, 
supra, and said that if their effect was as the shareholder 
contended, every company by stating in its dividend declara- 
tion that no tax was deducted, could free its shareholders from 
a substantial liability to sur-tax’ which they would have 
incurred if precisely the same amount of cash had been paid 
to them under a declaration of a dividend “ tax free.” The 


House of Lords could not have intended such sweeping 


The 


consequences. fundamental difference between 








Neumann’s Case, supra, and this, was that here the fund 
of profits available for distribution was more than sufficient 
to provide a sum equal to the cash actually distributed, plus 
tax thereon, whereas in Newmann’s Case, supra, grossing-up 
would have involved the assumption that the company 
there had made more gross profits than it had in fact made. 
It had also been argued that the amount received by the 
shareholder was not a “ net amount” since no tax had been 
deducted. But “ deduct” in r. 20 did not mean that some 
specific sum had been taken away and set apart. 

Lorp Rome~ dissented. 

MacKinnon, L.J., agreed. 

CounsEL: Tucker, K.C., and Terence Donovan ; The Attorney- 
General (Sir Donald Somervell, K.C.) and R. Hills. 

Soricrrors: Freshfields, Leese & Munns; Solicitor of 
Inland Revenue 


[Reported by FRANcIS H. Cowper, Esq., Barrister-at-Law.]} 


White v. Bijou Mansions Ltd. 


Greene, M.R., Luxmoore and Farwell, JJ. 
9th February, 1938. 


CovENANT—REGISTERED LAND—RESTRICTIVE 
ENTERED ON REGISTER—RIGHT TO ENFORCE 


~ 


Property Act, 1925 (15 Geo. 5, c. 20), s. 56. 
Appeal from a decision of Simonds, J. (81 Sox. J. 498). 


In 1886 the owners of an estate agreed to sell it to D for 
£55,000, the purchasers being entitled to grant building 
leases or sell any part of the property subject to a covenant 
that private dwelling-houses only should be erected. Among 
the early purchasers of part of the estate was one F (the 
plaintiff's predecessor in title) who took a conveyance of 
certain land on which a house was subsequently built. The 
conveyance recited the covenant between D, and the original 
owners. F covenanted to use any property built on the land 
as a private dwelling-house only and D entered into a covenant 
expressed to be binding on him, his heirs, executors, adminis- 
trators and assigns, with intent to bind himself and all other 
persons in whom the residue of the estate should for the time 
being be vested, that every conveyance of any other part of 
the estate should contain covenants by the purchaser with D, 
his heirs and assigns regulating the building on the land sold, 
one of the regulations being to use the land for the purpose of 
dwelling-houses only. These regulations D agreed to enforce 
when required to do so by F. (The covenant agreed to be 
taken from any further purchaser was not identical with that 
in the agreement with the‘ original owners.) In 1890 D 
conveyed another part of the land to one N (from whom 
the defendants derived title) who thereby covenanted that the 
building to be erected thereon should be used as a private 
dwelling-house only, but D entered into no restrictive covenant 
with him as to the parts of the estate not sold. A subsequent 
owner of the house built on this site, being registered with an 
absolute title subject to the covenant entered into by N, 
granted a lease of it in 1935 to the defendants for twenty-eight 
years. It contained a covenant by them to use the house 
only as a private residence or for the purpose of private suites 
or flats. Keeping within the terms of this covenant, the 
defendants converted the house into flatlets, consisting of 
single bedrooms, together with an annexe, including bath 
and lavatory accommodation. The plaintiff, being the owner 
of the house built on the part of the estate bought by F, now 
sought to enforce the covenant entered into by N, claiming 
an injunction to restrain the defendants from using the 
premises otherwise than as a private dwelling-house. 
Simonds, J., dismissed the action. 

GREENE, M.R., dismissing the plaintiff's appeal, said that 
the class of case dealt with in Nottingham Patent Brick and Tile 
Co. v. Butler, 15 Q.B.D. 261, 16 Q.B.D. 778, was one where 
all the purchasers agreed to be bound inter se. In such cases 
there must be common regulations intended to apply to the 
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whole estate, though they might differ somewhat in different 
parts of it. Every purchaser must know the regulations to 
which he submitted and to which any other purchaser would 
be subjected. Here that element was absent. Weight 
had been laid on D’s covenant with F but there was no 
evidence that other purchasers received such a covenant or 
knew that F had received it. It had been said that it was 
in the agreement between D and the original owners that the 
common law applicable to the estate was to be found, and that 
every purchaser bought with knowledge of it and with know- 
ledge that every other purchaser bought with knowledge of it. 
It was impossible to draw such an inference. Only two 
conveyances were before the court and it was not known what 
covenants other conveyances contained. No common regula- 
tions could be applied to the estate. The Law of Property 
Act, 1925, s. 56, did not help the plaintiff. 

Luxmoore and FarwEL.t, JJ., agreed 

CounsEL: Grant, K.C., and Roger Turnbull ; 
K.C., and W. Waite. 

Soticirors: 7. & N. Blanco White ; Laytons. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law. | 


Rorhurgh, 


Appeal from County Courts. 
Asscciated Distributors Ltd. v. Hale. 


Slesser, Scott and Clauson, L.JJ. 
4th February, 1938. 


ConTract—Hrire-PurcHasE AGREEMENT—MINIMUM PRICE 
CLAUSE—LIABILITY OF HIRER. 


Appeal from Alfreton County Court. 


Under a hire-purchase agreement the plaintiffs let a bicycle 
on hire to the first defendant, the second defendant guarantee- 
ing payment. By cl. 1 the first defendant agreed to hire the 
bicycle for a period of fifty-two weeks. By cl. 2 an “ initial 
hire rent” of £1 10s. payable immediately was provided for, 
and the first defendant agreed to pay the plaintiff ‘‘ 52 further 
consecutive weekly rents of 6s. (unless the agreement shall 
be determined as hereinafter provided).”’ By cl. 5 he agreed : 
“TI may at any time terminate the hiring by returning the 
goods to you . . . but I shall remain liable for rent . . . up 
to the date of such return and for all other sums payable 
under this agreement and damages (if any) for breach of any 
term or condition thereof.” By cl. 6 he agreed: “ If I default 
in payment, or if I commit any breach of any term or 
condition of this agreement you may (a) Determine the hiring 
and forthwith resume possession of the goods... but 
nevertheless I shall remain liable to you for any sums due 
under this agreement and for any antecedent breach of any 
terms hereof...” By cl. 7 he agreed: “In the event of 
this agreement or the hiring being determined for any cause 
whatsoever, no allowance, return, credit or payment shall be 
allowed or paid to me but I will pay to you by way of com- 


pensation for depreciation of the goods in addition to any | 


other sums payable hereunder such sums as with the amount 
previously paid for rent shall make up a sum equivalent to 
not less than one half of the total amount, including the 
option purchase price payable under this agreement.” By 
cl. 8 the first defendant had an option to purchase the bicycle 
for 1s. after payment of the total hire of £17 4s. After paying 
one instalment the hirer returned the bicycle under cl. 5, at 
a date when four payments were in arrear. In this action 
the plaintiffs claimed 24s. for rent in arrear and £5 12s. 6d., 
being the balance to make up half the purchase price under 
cl. 7. His Honour Judge Longson gave judgment for them 
for 24s., but held that the remaining £5 12s. 6d. was a penalty 
and irrecoverable by them. 

Stesser, L.J., allowing the plaintiffs’ appeal, said that the 
difficulty had arisen because cl. 7 not only contemplated a 
termination by the hirer but also contemplated that the 
owners might terminate the hiring under the conditions of 
cl, 6, In cases on clauses similar to cl. 6, where there had 





been a breach by the hirer and a termination by the owner, 
the question had arisen whether the sums claimed by the 
owner were liquidated damages or penalties. The authorities 
seemed to establish that they were liquidated damages, but 
it was unnecessary to express any view on that, because it 
had nothing to do with this case, which was one where the 
hirer had exercised his option to return the goods under cl. 7. 
The question of penalty or liquidated damages did not arise. 

Scort, L.J., agreed. “. 

Ciauson, L.J., agreeing, suggested that it would conduce 
to the reputation of hire-purchase firms if they made it quite 
clear on the face of their contracts that the hirer was under 
the liability of the “ minimum price clause.” 

CounsEL: Sachs; A. M. S. Stevenson. 

Souicirors: Peacock & Goddard, for E. V. Brown, White 
& Pears, of Nottingham: Wrinch & Fisher, for Rickards & 
Cleaver, of Alfreton. 

[Reported by Frivers H. Cowper, Esq., Barrister-at-La-v.] 


High Court—Chancery Division. 


Frinton and Walton Urban District Ccuncil v. Walton & 
District Sand and Mineral Co. Ltd. and Smith. 


Morton, J. 12th January, 1938. 


Company—Party TO LITIGATION—REPRESENTATION IN 
CouRTtT—WHETHER ABLE TO APPEAR IN PERSON—R.S.C., 
Orp. IV, r. 2. 


In an action for a certain declaration and an injunction 
brought against a limited company and its managing director, 
who was also its principal shareholder, the company was not 
represented by counsel and the managing director appeared 
in person. Counsel for the plaintiff referred to R.S.C., Ord. IV, 
r. 2, and the note thereto, Annual Practice, 1938, p. 30. 

Morton, J., said that he was satisfied that a company could 
not appear in person. 

CounsEL: Spens, K.C., and R. L. Edwards. 

Souticiror: Stanley Nicholson, Town Hall Chambers, 
Walton-on-the-Naze. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


In re White; Skinner v. Attorney-General. 


Clauson, J. 
15th and 16th December, 1937, and 25th January, 1938. 


ReveNve — Estate Duty — Testator DomicILED IN 
NoRTHERN IRELAND—EstaTE Duty Leviep THERE— 
Annuity To WirE—SaLe By Executors oF ESTATE 
OvrsipDE ENGLAND—INVESTMENT IN ENGLAND—DEATH 
or WireE—WHETHER Estate Duty PAYABLE IN ENGLAND 

-FInaNnceE Act, 1894, s. 2 (57 & 58 Vict., c. 30), ss. 2 (1) (0), 

4, 5 (2), 7 (7), (10)—Finance Act, 1914 (4 & 5 Geo. 5, 

c. 10), s. 14—GovERNMENT OF IRELAND AcT, 1920 (10 & 11 

Geo. 5, c. 67), ss. 8, 20, 61—GovERNMENT OF IRELAND 

(ADAPTATION OF THE TAXING Acts) ORDER, 1922. 

By his will, made in 1918, a testator who died in 1923, 
domiciled in Northern Ireland, left all his property in equal 
shares to his nephews, who were also his executors, subject 
to and charged with the payment of his debts, funeral and 
testamentary expenses, all Crown duties and the legacies 
and annuities bequeathed by him. One of these was a 
life annuity to his wife. In 1920, the Government of Ireland 
Act, 1920, had come into force, its financial provisions 
becoming operative in 1921, and in 1922 the Government 
of Ireland (Adaptation of the Taxing Acts) Order, 1922, 
came into force. The effect was (inter alia) that while the 
levying of estate duty in England remained exercisable 
by the English revenue authorities, the power of levying 
estate duty in Northern Ireland was exercisable by the officers 
of the Government of Northern Ireland. Under ss. 8 and 20 
of the 1920 Act, there was a corresponding division in the 
Exchequer and Consolidated Fund. On the testator’s 
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death, in exercise of powers under s. 8 of the 1920 Act, estate 
duty was levied in Northern Ireland by the proper authorities 
on the appropriate parts of his estate, according to the 
provisions of the Finance Act, 1894, as modified by divers 
statutes including the Finance Act, 1914, which continued 
operative in Northern Ireland by virtue of s. 61 of the 1920 
Act, subject to certain provisions in the Government of 
Ireland (Adaptation of the Taxing Acts) Order, 1922. No 
estate duty was leviable in Great Britain because the testator’s 
only personal estate there was of less value than £100. When 
the testator’s widow died in 1936, the estate charged with 
her annuity consisted partly of investments locally situate 
in England and partly of investments locally situate in 
Northern Ireland. It also included an interest in certain 
unrealised personal estate of the testator’s brother which 
was situate in the United States of America. The revenue 
authorities in England claimed, under the Finance Act, 
1894, as subsequently modified, duty in respect of the 
English investments in the estate, on the ground that by 
virtue of s. 2 (1) (b) of that Act property passing on the widow’s 
death was deemed to include property in which she had an 
interest ceasing on her death. 

Ciauson, J., in giving judgment, said that the widow 
had an interest ceasing on her death in the property on which 
the annuity was secured (Attorney-General v. Watson [1917] 
2 K.B. 427). Therefore, the English revenue authorities 
were correct in claiming that estate duty was leviable on her 
death, on the principal value of the investments in question 
to the extent to which a benefit arose by the cesser of her 
interest (s. 2 of the 1894 Act), such extent being quantified 
by the process of valuation indicated in s. 7 (7). As the 
annuity was charged not only on the investments in question 
but also on other property in the estate, in measuring the 
extent of the property in respect of which duty was leviable 
in England, the annuity should be treated as charged 
proportionately on the various items of property in the estate. 
It had been argued that the widow had no interest in the 
investments in question, but only in a chose in action 
consisting of the residuary legatees’ right to sue in the 
proper forum of administration, which was said to be 
Northern Ireland, to enforce against the executors a claim 
for the proper administration of the estate, and, accordingly, 
that the widow had an interest in property out of Great 
Britain. If the property in which she had an interest had 
been out of Great Britain, estate duty would not have been 
leviable by the English revenue authorities. But the 
contention broke down because the widow had in respect 
of her annuity a charge, not on the right of the residuary 
legatees to sue the executors, but on the property constituting 
the residuary estate. It had also been argued that by 
s. 5 (2) of the 1894 Act, modified by s. 14 of the 1914 Act, 
the executors were protected against part, at least, of the 
claim because estate duty had already been paid in respect 
of some part, at least, of the property represented by the 
investments in question. That contention could only 
succeed if the estate duty already paid, levied in Northern 
Ireland, was comprised in the expression “estate duty ”’ 
in s. 5 (2) of the 1894 Act. But that expression meant estate 
duty leviable in England and could not comprise estate duty 
levied in Northern Ireland by virtue of powers exercised 
under statutes operative in Northern Ireland, only in relation 
to Northern Ireland, and subject to the regulation of its 
legislation. The estate duty leviable in England since the 
1920 Act was different from the estate duty levied in Northern 
Ireland since then. The executors were, therefore, not 
entitled to any remission of duty by reason of s. 5 (2) of the 
1894 Act. This view was confirmed by the Finance Act, 
1936, s. 25. Thus, estate duty was payable in England in 
respect of the investments in England held as part of the 
testator’s estate at the widow’s death, the duty to be assessed 
under s. 2 (2) of the 1894 Act, in accordance with s. 7 (7) 


> 





in respect of so much of the annuity as was properly 
apportionable to those investments. 
CounsEL : Morton, K.C., and J. M. Whitaker ; J. H. Stamp. 
Souicitors: Russell & Arnholz, for White, McMillan & 
Wheeler, of Belfast ; Solicitor of Inland Revenue. 
[Reported by Francis. H. Cowper, Esq., Barrister-at-Law.] 








Societies. 


Law Association. 


The usual monthly meeting of the directors was held on 
the 7th February, Mr. E. Evelyn Barron in the chair. The 
other directors present were Mr. Guy H. Cholmeley, 
Mr. E. B. V. Christian, Mr. Douglas T. Garrett. Mr. Ernest 
Goddard. Mr. G. D. Hugh-Jones, Mr. Frank S. Pritchard, 
and the Secretary, Mr. Andrew H. Morton. The secretary 
reported the result of the annual appeal to be four new life 
members, twenty-two annual subscribers and £50 donation 
to the general funds; £90 was voted in relief of deserving 
applicants, the above new members were elected, and other 
general business transacted. 





Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at 60, Carey 
Street, W.C.2, on Wednesday, 2nd February. Mr. F. L. 
Steward (Wolverhampton) was in the chair, and the following 
Directors were present: Mr. H. F. Plant (Vice-Chairman), 
Mr. G. L. Addison, Mr. E. E. Bird, Mr. G. S. Blaker (Henley), 
Mr. W. E. M. Blandy (Reading), Mr. P. D. Botterell, C.B.E., 
Mr. G. K. Buckley (Preston), Mr. A. J. Cash (Derby), Mr. T. G. 
Cowan, Mr. T. S. Curtis, Mr. W. P. David (Bridgend), Mr. G. C. 
Daw (Exeter), Mr. W. H. Day (Maidstone), Mr. R. Epton 
(Lincoln), Mr. G. Keith, Mr. C. W. Lee, Mr. G. E. Longrigg 
(Bath), Mr. C. G. May, Mr. A. R. Moon (Manchester), Mr. R. C. 
Nesbitt, Mr. G. S. Pott, Mr. W. N. Riley (Brighton), Mr. R. S. 
Stancliffe (Manchester), Mr. H. White (Winchester), and the 
Secretary ; £910 was distributed in grants to necessitous 
cases and forty-one new members elected. Mr. G. C. Blagden 
and Mr. C. H. Culross were elected Directors on the Board for 
London. 





Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, Ist February (Chairman, Mr. G. A. 
Russo), the subject for debate was: ‘‘ That the case of Re 
Ballard [1937] Ch. 473 was wrongly decided.” Mr. C. A. G. 
Simkins opened in the affirmative. Mr. D. C. Marsley 
Thomas opened in the negative. Mr. G. Jeudwine seconded 
in the affirmative. Mr. J. R. Campbell Carter seconded in the 
negative. The following — also spoke: Messrs. K. E. 
Elphinstone, S. C. Barron, W. M. Pleadwell, J. M. Shaw, 
M. Foulis, D. Tolstoy and R. Fells. The opener having 
replied, and the Chairman having summed up, the motion 
was carried by three votes. There were eighteen members 
and two visitors present. 

At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, 8th February (Chairman, Mr. Q. B. 
Hurst), the subject for debate was: ‘‘ That this house 
welcomes a decline in the birth rate.’’ Mr. T. Willis opened 
in the affirmative; Mr. L. E. Long opened in the negative. 
The following members also spoke: Messrs. P. G. Roberts, 
R. Langley Mitchell, K. Elphinstone, G. A. Russo, F. D. 
Kennedy, G. Roberts, J. M. Shaw, M. C. Green, D. J. Smalley, 
H. F. MacMaster, A. T. Wilson, G. Jeudwine, M. Foulis, 
P. H. North Lewis. The opener having replied, the motion 
was lost by six votes. There were twenty-three members and 
four visitors present. 





University of London Law Society. 


A meeting of the University of London Law Society was held 
on Tuesday, 8th February, the President (Mr. C. Levy) in the 
chair. It was Ex-President’s Evening, and the motion was: 
‘‘ Frailty thy name is Woman.” Proposer, Mr. T. J. F. 
Hobley (President, 1931); seconder, Mr. F. E. C. Wood 
(President, 1936). Opposer, Mr. F. M. Landau (President, 
1927); seconder, Mr. G. A. Goodman (President, 1934). 
There also spoke: Misses Powell, Astell-Burt, Levy, and 
Messrs. Sacker, Geffen, Goldwater, Holford-Stevens, Rose, 
Yahuda and Duke. The motion was carried by twenty-six 
votes to eleven. 
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The Hardwicke Society. 


A meeting of the Society was held on 28th January, at 
8.15 p.m., in the Middle Temple Common Room, the President, 
Mr. G. E. Llewellyn Thomas, in the chair. Mr. David Wacher 
(M.T.) moved : ‘‘ That we live in a decadent age.’’ Mr. Hubert 
Moses (M.T.) opposed. There also spoke: Mr. Lawrence 
Travers, Mr. P. H. Gibbins, Commander D. A. Stride, Mr. J. E. 
Harper, The Hon. Treasurer, Mr. L: Caplan, Mr. W. G. 
MacGregor, Mr. W. L. Fearnehough, Miss Sheila Bedworth, 
Mr. R. Castle-Miller, Captain C. O. Cummins, Mr. Buller, 
Prince L. Lieven, Mr. Reginald Jones and Mr. L. S. Weinstock. 
The Hon. Mover having replied, the House divided, and the 
motion was carried by one vote. 

A meeting of the Society was held on 4th February, at 
8.15 p.m., in the Middle Temple Common Room, the President, 
Mr. G. E. Llewellyn Thomas, in the chair. Mr. R. Castle- 
Miller (M.T.) moved: ‘‘ That this House considers marriage 
to be the best profession for a woman.”’ Mr. M. N. Cochrane 
(M.T.) opposed. There also spoke: The Hon. Treasurer, 
Mr. J. A. Petrie (Immediate Past President). Mr. W. L. 
Fearnehough. Mr. Lawrence Travers, Mr. J. E. Harper, 
Captain C. O. Cummins, Mr. A. C. Douglas, Mrs. Reade, 
Mr. G. E. Crawford (ex-President), Mr. Leslie Gale, Miss Mary 
Hynes, Dr. Hedley Bartlett, Mr. L. S. Weinstock, Mr. J. B. 
Willis, Mr. L. Caplan, Miss Kirkby Gomes, Mr. E. P. Shanks. 
The Hon. Secretary and Mr. R. H. Hunt. The Hon. Mover 
having replied, the House divided, and the motion was 
carried by eight votes. 


United Law Society. 


A meeting of the United Law Society was held in the 
Middle Temple Common Room on Monday, the 7th February, 
Mr. R. E. Ball in the chair. Mr. E. D. Smith proposed : 
“That Evans v. Cross (The Times, 19th January, 1938 ; 
82 Sou. J. 97) was wrongly decided.”’ Mr. D. G. J. Millington 
opposed ; and there also spoke Messrs. C. H. Pritchard, 
F. D. Lawton, P. Proud, E. M. Kingston, H. S. Wood Smith, 
R. J. Kent and J. Body. The motion was lost by four votes. 





Merthyr Tydfil and Aberdare Law Society. 


Mr. Aneurin Jones has been elected President of the Merthyr 
Tydfil and Aberdare Law Society in succession to Mr. J. T. 
Vaughan. Mr. Jones is a member of the firm of Messrs. 
D. W. Jones & Co., and was admitted a solicitor in 1899. 
The new Vice-President is Mr. W. R. Edmunds, of Merthyr 
Tydfil, and the Hon. Treasurer, Mr. Tal. Griffiths, and 
Hon. Secretary, Mr. W. J. Canton, LL.B., have been re-elected. 

At the annual meeting on the 28th January, it was reported 
that free legal aid had been given in twenty-two High Court 
cases during last year. 








Parliamentary News. 
Progress of Bills. 


House of Lords. 


Blackburn Corporation Bill. 
Read Second Time. 
Bristol Corporation Bill. 
Read Second Time. 
Chichester Corporation Bill. 
Read Second Time. 
Cotton Industry Bill. 
Read First Time. 
Dogs Act (1871) Amendment Bill. 
Read First Time. 
Dudley Extension Bill. 
Read Second Time. 
Gateshead Corporation Bill. 
Read Second Time. 
Lancashire County Council 
Powers) Bill. 
Read Second Time. 
Lee Conservancy Bill. 

Read Second Time. 
Manchester Corporation Bill. 
Read Second Time. [8th February. 

Middlesex County Council (General Powers) Bill. 
Read Second Time. [8th February. 
Patents, Etc. (International Conventions) Bill. 
Amendments agreed to. [8th February. 
Saltburn and Marske-by-the-Sea Urban District Council Bill. 
Read Second Time. [8th February. 


[Sth February. 
[8th February. 
[8th February. 
[9th February. 
[9th February. 
[8th February. 


[8th February. 
(Rivers Board and General 
[8th February. 


[8th February. 





Trade Marks Bill. 
Read Second Time. 
Unemployment Insurance Bill. 
Amendments reported. 
Warrington Corporation Water Bill. 
Read Second Time. [8th February. 
Wear Navigation and Sunderland Dock Bill. 
Read Second Time. [8th February. 
West Yorkshire Gas Distribution Bill. 
Read Second Time. 


[3rd February. 


[9th February. 


[8th February. 


House of Commons. 


Bangor Corporation Bill. 
Read Second Time. 
Blackpool Improvement Bill. 
Read Second Time. 
Bournemouth Corporation 
Order Bill. 
Read First time. 
Bournemouth Gas and Water Bill. 
Read Second Time. 
Bradford Extension Bill. 
Read Second Time. 
Brighton Corporation (Transport) Bill. 
Read Second Time. 
Brixham Gas and Electricity Bill. 
Read Second Time. 
Canterbury Gas and Water Bill. 
Read Second Time. 
Coal Bill. 
In Committee. 
Cotton Industry Bill. 
Read Third Time. 
Cowes Urban District Council Bill. 
Read Second Time. 
Crewe Corporation Bill. 
Read Second Time. 
Derwent Valley Water Board Bill. 
Read Second Time. 
Dogs Act (1871) Amendment Bill. 
Read Third Time. 
Glamorgan County Council Bill. 
Read Second Time. [7th February. 
Green Belt (London and Home Counties) Bill. 
Read Second Time. (7th February. 
Irwell Valley Water Board Bill. 
Read Second Time. [7th February. 
London County Council (Tunnel and Improvements) Bill. 
Read Second Time. {7th February. 
Nationalisation of Mines and Minerals Bill. 
Second Reading Negatived. 
Newcastle and Gateshead Waterworks Bill. 
Read Second Time. 
Ossett Corporation Bill. 
Read Second Time. [7th February. 
Prevention and Treatment of Blindness (Scotland) Bill. 
Reported, without Amendment. [8th February. 
Radcliffe Farnworth and District Gas Bill. 
Read Second Time. 
Romford Gas Bill. 
Read Second Time. 
Scottish Land Court Bill. 
Read First Time. 
Workington Corporation Bill. 
Read Second Time. 


{7th February. 


[7th February. 
Vehicles) Provisional 


(Trolley 
[3rd February. 
[7th February. 
[7th February. 
[7th February. 
[7th February. 
[7th February. 
[8th February 
[Sth February. 
{7th February. 
[7th February. 
[7th February. 


[Sth February. 


{4th February. 


[7th February. 


[7th February. 
[7th February. 
[3rd February. 


[7th February. 





Questions to Ministers. 
RENT RESTRICTION. 

Mr. McGovern asked the Minister of Health whether his 
attention has been drawn to the decision of the Master of the 
Rolls in the Court of Appeal to the effect that no house is 
decontrolled unless the landlord or his agent has taken 
physical possession of his house previous to being re-let; 
and whether he will consider issuing an official statement on 
the position created by this interpretation of the law in view 
of the fact that thousands of tenants are affected by this 
decision. 

Sir K. Woop: I have seen a report of the case to which the 
hon. Member refers, but I do not think that I can usefully 
issue any statement on the subject. ; 

Mr. HANNAH asked the Minister of Health whether he is 
aware of the consternation produced in many Midland circles 
by the proposed partial decontrol of rent-restricted houses ; 
and whether he can see his way to postpone any such action 
until the new house-building programme has caught up with 


* the demand. 
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Sir K. Woop: The whole question of the future of the Rent 
Restrictions Acts is at present under consideration by the 
Government, and my hon. Friend will appreciate that in the 
circumstances I am at the moment unable to make any state- 
ment on the question he raises. [3rd February. 


LAND REGISTRY. 


Sir M. SUETER asked the Attorney-General whether he will 
prepare schemes for extending the areas over which the Land 
Registry works so as to provide black-coat employment in 
times of recession of trade and at the same time give service 
which is of considerable value to the public without the cost 
falling upon the taxpayer. 

THE ATTORNEY-GENERAL : On 24th November last my hon. 
and learned Friend endeavoured to explain, in answer to a 
question by my hon. and gallant Friend, the principles 
applicable to the question of the extension of the compulsory 
registration of land on sale, so far as it was possible to do so 
within the limits of a Parliamentary question [81 Son. J. 966]. 
I can only refer him to the answer which my hon. and learned 
Friend then gave and reassured him that there is no 
unnecessary delay in extending the provisions of the Act when 
this is practicable. I might add that the amount of employ- 
ment involved would I am afraid in any case be very small. 

[8rd February. 

Sir M. SuUETER asked the Attorney-General whether the 
mapping surveys of any areas have been completed since 
Ist December, 1937, so that additional initiating orders under 
Section 120 of the Land Registry Act, 1925, may be put 
into operation; and, if no surveys have been completed, 
will he give the date of the completion of the last surveys 
and state which are the departments concerned and the 
reasons for the delay since the date of the last completion. 

THE ATTORNEY-GENERAL: No surveys have been com- 
pleted for the Land Registry since Ist December, 1937. 
The last survey undertaken for the Land Registry was 
completed in October, 1936. My hon. and gallant Friend 
will appreciate that the making of the Middlesex Order 
has imposed a great deal of extra work on the Registry. 
So far as the future is concerned, my noble friend is con- 
sidering how far and to what extent it may be possible to 
make further Orders in the absence of recent surveys. 

[9th February. 





MASTERS OF KING’S BENCH DIVISION. 


Mr. Howtmes asked the Attorney-General whether he is 
aware that the Lord Chancellor, -with the approval of the 
Treasury, has recently increased the salaries of certain Masters 
of the High Court, namely, those of the King’s Bench Division, 
without increasing the salaries of the Masters of the Chancery 
Division, and that those two classes of public officers have 
hitherto been remunerated on the same scale; and what 
the grounds are upon which this differentiation has been made. 

THE ATTORNEY-GENERAL: The Masters of the King’s Bench 
Division are required to possess substantially the same 
qualifications as those who are appointed County Court 
Judges and Metropolitan Police Magistrates. As the salaries 
attached to these latter appointments were raised under the 
Statutory Salaries Act, 1937, it became desirable to raise the 
maximum salaries of the King’s Bench Masters to the same 
figure in order that the standard of the appointment might 
not suffer. The same considerations do not apply to the 
Masters of the Chancery Division. [3rd February. 


JUSTICES OF THE PEACE. 


Mr. DENMAN asked the Attorney-General whether the 
circular dated Ist January, relating to justices of the peace, 
was intended to cause members of this House, who can attend 
at courts only during recesses to resign from the commission 
of the peace ; and whether justices of the peace, who, in 
consequence of prolonged absence from their areas have 
gone on to the supplemental list, will be able to return to 
the active list on resuming residence. 

THE ATTORNEY-GENERAL: The answer to the first part 
of the hon. gentleman’s question is in the negative. The 
Supplemental List was intended to be available primarily 
for justices who, though they have not severed their 
connection with the area for which they were appointed, 
are unable, for advancing years or infirmity, to attend 
regularly at the court or have some valid reason for non- 
attendance. A justice placed on the Supplemental List 
can at any time be restored to the active list if he becomes 
again capable of the regular discharge of his functions as 
a magistrate in court. The question whether prolonged 
absence constitutes a good reason for admission to the 
Supplemental List must depend upon the circumstances 
of each particular case; but, speaking generally, where 
&@ justice is absent from the area and sees no reasonable 








prospect of his return to it and to the exercise of his judicial 
functions within a reasonable time, his proper course would 
appear to be to resign his office. [9th February. 





DIVORCE (POOR PERSONS’ AID SOCIETIES). 

Mr. CROWDER asked the Attorney-General whether his 
attention has been called to the increasing volume of work 
which is being thrown on the poor persons’ aid societies by 
poor persons seeking divorce under the new matrimonial 
rules ; and whether it is proposed to take any special steps 
to deal with this situation. 

THE ATTORNEY-GENERAL: The administration of the 
Rules relating to legal, proceedings by and against Poor 
Persons is in the hands of The Law Society. At the 
beginning of January, 1938, when the Matrimonial Causes 
Act, 1937, came into operation, a large number of applications 
was received daily, but this number has fallen appreciably 
now and it is believed that the increase will not be more than 
about 20 per cent. Special steps have been taken to deal 
with the situation arising in consequence of this increase 
in the volume of work. Already a number of Poor Persons’ 
Certificates have been granted to persons seeking divorce 
under the new Act. [9th February. 








Legal Notes and News. 


Honours and Appointments. 


The India Office announces that the King has been 
graciously pleased to approve the appointment of DIwAN 
Ram Lat, Advocate-General to the Government of the 
Punjab, as a Puisne Judge of the High Court of Judicature at 
Lahore, with effect from 9th February, 1938, in succession to 
Mr. Justice Jai Lal, who has resigned for reasons of health. 

The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service :— 

Mr. T. Y. A. BRODIE, appointed Crown Counsel, Straits 
Settlements. 

Mr. R. E. L. DRESCHFIELD appointed Magistrate, Uganda. 

Mr. N. S. TAceEy appointed Resident Magistrate, 
Tanganyika. 

Mr. E. P. S. BELL (Attorney-General, St. Lucia) appointed 
Crown Counsel, Palestine. 

Mr. J. T. GILBERT, O.B.E. (late Assistant Chief Secretary, 
Zanzibar), appointed Attorney-General, Bermuda. 

Mr. I. C. C. Riaspy (Police Magistrate, Gambia) appointed 
Chief Magistrate, Palestine. 

Mr. E. HARDWICKE SAINSBURY, solicitor, of Cardiff, has 
been appointed Prosecuting Solicitor under the Cardiff 
Corporation. Mr. Sainsbury was admitted a solicitor in 1935, 

Mr. A. P. Drury, M.A. (Oxon), Assistant Solicitor to 
Kensington Borough Council, has been appointed Deputy 
Town Clerk of Poole. Mr. Drury was admitted a solicitor 
in 19383. 





Notes. 


Acting on medical advice, Mr. T. Hollis Walker, K.C., has 
resigned the post of Recorder of Derby, which he has held for 
twenty years. Mr. Walker is in his seventy-eighth year. 

The Arden Scholarship at Gray’s Inn of 1938 (£150 a year 
for three years) has been awarded to Mr. John Raymond 
Phillips, B.A., Balliol College, Oxford, a student of Gray’s Inn. 

The Grotius Society announces that on Thursday, 
17th February, at 4.30 p.m., Mr. F. C. Coningsby, LL.B., will 
read a paper before the society on ‘‘ The present International 
position in relation to certain matrimonial causes.” 


A notice of the death on 4th February of Mr. Frederick 
Hardy Poskitt, of Wembley Park, a faithful and valued clerk 
to Messrs. Gamlen, Bowerman & Forward for over fifty 
years, appeared in The Times last Saturday. 


Mr. John W. Morris, K.C., took the oath before Deemster 
W. P. Cowley, Deemster R. D. Farrant and Mr. T. E. Corlett 
(Chief Clerk, Rolls Office) in Douglas on the 2nd February, 
on taking up the appointment of Judge of Appeal for the 
Isle of Man. 


A conference was held recently in the Central Hotel. 
Glasgow, to consider the operations of the new Factories Act. 
which comes into force on Ist July, 1938. The meeting was 
addressed by Mr. H. Samuels, Barrister-at Law, author of a 
book on the Act, who within the last few weeks has delivered 
a series of lectures on the subject in London and other large 
industrial centres. The address was followed by discussion 
on some of the more intricate points of the Act. 
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Members of the Bar practising in the Private Bill Committee 
Rooms of the Houses of Parliament entertained Mr. Justice 
Wrottesley at dinner last Wednesday in honour of his 
elevation to the Bench. Sir Lynden Macassey, K.C., presided 
at the dinner, which took place at the Trocadero. 

There will be a meeting of the Gray’s Inn Debating Society 
at 8.30 p.m. on Friday, 18th February, in the South Common 
Room, when Mr. E. C. Harding will propose a motion: ‘‘ That 
Great Britain should put pressure upon Japan to cease her 
attacks upon China.’’ Mr. J. M. Ahern will oppose the motion’ 

The preliminary report for 1937 of the Co-operative Per- 
manent Building Society shows that the society’s mortgage 


advances for the year total £5,832,900, an increase of 
£1,276,700. Share capital and deposits increased by 
£3,041,700 to £24,670,000, and total assets increased by 
£3,264,700 to £25,844.800. The reserve fund now stands at 


£1,040,000, an increase of £200,000. 

The Lord Chief Justice was unanimously re-elected 
President of the Bar Golfing Society at the annual general 
meeting of that body held in London on the 3rd February. 
Lord Justice Scott was appointed captain for 1938 in 
succession to Mr. G. B. McClure. Mr. Maxwell Turner was 
re-eleeted to the offices of hon. secretary and hon. treasurer, 
sharing the secretarial duties this year with Mr. J. W. Hopkins, 

Mr. Adam Oliver, S.S.C., of Arbroath, principal of the firm 
of Messrs. Clark, Oliver, Dewar and Webster, S.S.C., has been 
presented with an illuminated address by the Soe iety of 
Procurators and Solicitors of Forfarshire (Forfar District), 
in recognition of the attainment of his jubilee as a lawyer. 
The congratulations of his professional brethren were extended 
to Mr. Oliver by Mr. J. S. Gordon, of Forfar, Dean of Faculty, 
who made the presentation. Mr. Oliver was admitted in 1887, 

Mr. Justice Singleton, at the Essex Assizes at Chelmsford 
on the 2nd February, says The Times, paid a tribute to 
magistrates. He said that some people thought the duties 
of magistrates were becoming so varied and so difficult that 
there should be stipendiary magistrates throughout the 
country. ‘‘ [am not one of those,” he went on. ‘“ I believe, 
and I think all His Majesty’s judges believe, that a great 
public service is performed by magistrates throughout the 
country who, with no reward, take part in the administration 
of justice and do it on the whole to the great satisfaction of 
every one.” 

The Industrial Welfare Society (Incorporated) has decided 
to give in Liverpool and Stoke-on-Trent the course of three 
lectures, previously given in London and several provincial 
towns, to explain the far-reaching changes in factory law 
brought about by the new Factories Act. The lectures will 
be given by Mr. H. Samuels, M.A., Barrister-at-Law, at the 
Central Hall, Liverpool, on Tuesday, 15th February, Wednes- 
day, 23rd February, and Tuesday, Ist March, and at Stoke- 
on-Trent in the New Council Chamber, The Town Hall, 
Hanley, on Wednesday, 16th February, Thursday, 24th 
February, and Wednesday, 2nd March. Application should 
be made to the Secretary of the Society 14, Hobart Place, 
Westminster, S W.1. 








Court Papers. 


Supreme Court of Judicature. 
Rota OF REGISTRARS IN ATTENDANCE ON 


Grovp II. 
EMERGENCY APPEAL Court Mr.Justice Mnr. Justice 
Rota. No. 1. CLAUSON. LUXMOORE * 
Witness. Witness. 
Date. Part II. Part I. 
Mr. Mr. Mr. Mr. 
Feb. 14. Hicks Beach Ritchie *Hicks Beach *More 
» 15 Andrews Blaker * Andrews *Hicks Beach 
> 16 Jones More * Jones * Andrews 
» 17 Ritchie Hicks Beach *Ritchie Jones 
> 18  Blaker Andrews *Blaker Ritchie 
» 19 More Jones More Blaker 
Grovr II. Group I. 
Mr. Justice Mr.Justice Mr. Justice Mnr. Justice 
FaRwELL. BENNETT. CROSSMAN. SIMONDS. 
Non- Witness. Witness. Witness. Non- Witness. 
DaTE Part I. Part IT. 
Mr. Mr. Mr. Mr. 
Feb. 14 Andrews * Jones Ritchie Blaker 
>» 15 Jones *Ritchie Blaker More 
» 16 Ritchie *Blaker More Hicks Beach 
> 17 Bilaker *More Hicks Beach Andrews 
> 18 More *Hicks Beach Andrews Jones 
» 19 Hicks Beach Andrews Jones Ritchie 


*The Registrar will be in Chambers on these days, and also on the 


days when the Court is not sitting. 








Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 24th February 1938. 


im | Middle | Flat ~ |} Approxi- 





° } mate Y 
Monthe. |9 Feb. a | Hy 
} 1938. | lredemption 
“| ! 
ENGLISH GOVERNMENT SECURITIES | £s.d./£ 8. d. 
Consols 4% 1957 or after... = FA! 111 | 312 1\3 4 4 
Consols 24% Bi _ JAJO| 78/3 3 8] — 
War Loan 3}% 1952 or after .. JD) 103|3 710/3 4 5 
Funding 4% Loan 1960-90 ... .. MN 1144)3 910)3 1 7 
Funding 3% Loan 1959-69... ... AO} 99 |3 0 7/3 1 0 
Funding 2?% Loan 1952-57 . .. JD) 97 |216 8)/219 2 
Funding 24% Loan 1956-61 . .. AO) 91 |21411/)3 O11 
Victory 4% Loan Av. life 22 years . MS} 1123 | }3 11 1,3 311 
Conversion 5% Loan 1944-64 .. MN 1154 |)4 6 9;2 0 3 
Conversion 44%, Loan 1940-44 ... JJj 1063/4 4 3/2 3 1 
Conversion 34% Loan 1961 or after | AO| 104} | 3721349 
Conversion 3% Loan 1948-53 .. MS 101 |219 5/217 8 
Conversion 24% Loan 1944-49 .. AO, 99 | 210 6/212 2 
Local Loans 3% Stock 1912 or after JAJO| 894 |3 7 0 
Bank Stock ... AO! 351 |3 8 4); — 
Guaranteed 23% Stock (Irish Land | 
Act) 1933 or after ... JJ) 814 );3 7 6) — 
Guaranteed 3% Stock < (Irish Land | 
Acts) 1939 or after .. i JJ; 8938'3 70; — 
India 43% 1950-55... on . MN 113 |319 8/3 3 7 
India 33% 1931 or after . JAJO| 93 | 31410) — 
India 3% 1948 or after és . JAJO| 803/314 6) — 
Sudan 44% 1939-73 Av. life 27 years FA 110 4 110/31701 
Sudan 4% 1974 Red. in part after 1950 MN| 108 314 1/3 4 9 
Tanganyika 4% Guaranteed 1951-71 FA, 109 |313 5/3 211 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ) 106 | 4 411/217 9 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA} 91 |21411/)3 3 3 





COLONIAL SECURITIES 





Australia (Commonw’th) 4% 1955-70 JJ) 105 |316 2/312 1 
Australia (Commonw’th) 3% 1955-58 AO) 90 3 6 8/313 9 
*Canada 4% 1953-58 at .. MS 109 |313 5/3 5 4 
*Natal 3% 1929-49... wes JJ, 99 | 3 0 7/3 2 38 
New South Wales 34% 1930- Re =J3 JJ) 98 |3 11 5/314 2 
New Zealand 3% 1945 x .. AO) 97 |3 110/)3 910 
Nigeria 4%, 1963 pee _ .. AO 110 |312 9/3 8 4 
Queensland 34% 1950-70 pe JJ 97 (312 2/313 2 
*South Africa 34% 1953-73 ... nee JD 103 |3 8 0'3 410 
Victoria 3$% 1929-49 ..  «. AO 100 |310 0/310 0 
CORPORATION STOCKS 
Birmingham 3% 1947 or after oe JJ); 8 |}3 8 2); — 
Croydon 3% 1940-60 ss .. AO) 96 |3 2 6/3 5 2 
*Essex County 34% 1952-72 .. JD 102 |3 8 8|3 6 8 
Leeds 3% 1927 or after ; JJ 8 |310 7); — 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO} 101 | 3 9 4) — 
London County 24% Consolidated | 

Stock after 1920 at option of Corp. MJSD) 744 sys) = 
London County 3% Consolidated 

Stock after 1920 at “option of — MJSD 87 39 0); — 
Manchester 3% 1941 or after ie FA, 86 13 9 9) — 
Metropolitan Consd. 24% 1920-49 . _MJSD 97} | 211 3 215 0 
Metropolitan Water Board 3% “A ” 

1963-2003... .. AO 90/3 6 4/3 7 3 

Do. do. 3% “B” 1934- 2003 .. MS 90 |3 6 8|3 7 7 

Do. do. 3% “ E” 1953-73 JJ) 96 |3 2 6 | 3 3 10 
*Middlesex County Council 4% 1952-72 MN| 108 |314 1|\3 6 2 
* Do. do. 44% 1950-70... | 114 |31811|)3 3 4 
Nottingham 3% Irredeemable aes MN, 8 (39 9; — 
Sheffield Corp. 34% 1968... .. JJ) 102 |3 8 8/3 710 
ENGLISH RAILWAY DEBENTURE AND) 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture ... JJ) 1093 | 313 1 _ 
Gt. Western Rly. 44% Debenture ... JJ} 1174 | 3 16 7 _ 
Gt. Western Rly. 5% Debenture ... JJ} 1293 | ; 17 3; = 
Gt. Western Rly. 5% Rent Charge... FA) 1264/319 1) — 
Gt. Western Rly. 5% Cons. Guaranteed MA} 127 | 318 9 — 
Gt. Western Rly. 5% Preference ... MA) 1174 4 5 1) — 
Southern Rly. 4% Debenture ; JJ 1074 | 3 14 5 = 
Southern Rly. 4% Red. Deb. 1962- 67 JJ) 1064 315 1/311 9 
Southern Rly. 5% Guaranteed ... MA! 127 | : is 9; — 
Southern Rly. 5% Preference -» MA) 114} \4 1+k| = 


| 


° Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the ease of other Stocks, as at the latest date. 
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